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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9636. 


J. W. Kirkland, et al./ Appellants , 

v. 

Atlantic Coast Line Railroad Company, a Virginia Cor¬ 
poration, Grand International Brotherhood of Loco¬ 
motive Engineers, an Unincorporated Association, 
National Mediation Board, Frank P. Douglass, 
Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia (App. 
16) dismissing the complaint praying a judgment declaring 

i The seventy-six appellants are named in paragraph one of the complaint 
(App. 2). 
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that the National Mediation Board erred in its rulings on 
an alleged labor dispute under the Railway Labor Act (45 
U. S. C. 151 et seq.). 

The lower Court has jurisdiction under District of Co¬ 
lumbia Code (1940) §§ 11-301, 11-305, and 11-306, and 28 
U. S. C. 41(8), the Railway Labor Act, as amended, the 
Administrative Procedure Act, 5 U. S. C. 1001 et seq., the 
Federal Declaratory Judgment Act, 28 U. S. C. 400 et seq. 
A review by this Court is authorized by D. C. Code (1940) 
$ 17-101. 

SHORT STATEMENT. 

Appellants are 76 of the approximately 95 engineers who 
operate trains on the Western Division of the Atlantic 
Coast Line. Since before 1910 they and their predecessors 
on the job, as a separate craft or class of employees, have 
bargained collectively through a representative of their 
own choosing. Until 1926 the Western Division was owned 
by an independent corporation. From 1926 to 1946 this cor¬ 
poration was wholly owned by the A. C. L. Since January 
1, 1946, these properties have been owned outright by the 
A. C. L. (App. 2-5) 

Although the change of ownership in 1946 did not alter 
the distinct and separate status of these properties as a 
railroad operating entity, Appellee Brotherhood of Loco¬ 
motive Engineers, representing the engineers on the re¬ 
mainder of the A. C. L., applied to the Appellee National 
Mediation Board for determination of a collective bargain¬ 
ing representative for all A. C. L. engineers, including those 
on the Western Division. (App. 6) Treating the whole 
system as a unit, the Board held an election, in which none 
of the appellants voted for the B. L. E., but in which the 913 
engineers on the rest of the system gave the B. L. E. an 
inevitable majority. (App. 6-7) The Board, believing that 
it had no discretion under the Railway Labor Act to treat 
any group of employees as a craft or class for collective 
bargaining purposes on less than a carrier-wide basis, cer¬ 
tified the B. L. E. as collective bargaining agent for all en- 




gineers on the A. C. L. Appellants protested without suc¬ 
cess. (App. 7-8) The Western Division engineers thus lost 
their right to bargain collectively, with resulting jeopardy 
to all of their seniority rights and other advantages which 
it entailed. 

Appellants’ complaint sought a declaratory judgment 
that the Board had proceeded erroneously and should have 
exercised its discretion with respect to their claims for sepa¬ 
rate treatment as a “craft or class” for collective bargain¬ 
ing purposes. (App. 10) 

The trial court granted motions to dismiss, which were 
based on contentions (1) that the court lacked jurisdic¬ 
tion to review the single legal question involved in the cer¬ 
tification by the Board and (2) that the Board’s view as to 
its lack of discretion was correct. (App. 14-16) 

In this appeal it is urged that the Administrative Pro¬ 
cedure Act enacted on June 11,1946, 5 U. S. C. 1001 et seq ., 
provides for judicial review of the question of law here in¬ 
volved, and that the Board is not so restricted in its dis¬ 
cretion as to require the destruction of collective bargain¬ 
ing rights enjoyed by the appellants as a separate class or 
craft. 

STATEMENT OF THE CASE AND PROCEEDINGS 

BELOW. 

Stated more fully, the facts pleaded are as follows: 

Appellants, a large majority of the locomotive engineers 
employed by the Atlantic Coast Line on the section of its 
system known as the Western Division, filed their complaint 
in the Court below for declaratory judgment against the 
Atlantic Coast Line, the Brotherhood of Locomotive En¬ 
gineers, the National Mediation Board and Frank P. Doug¬ 
lass, Chairman of the Board. (App. 2) 

Prior to January 1,1946, the railroad property now con¬ 
stituting the Western Division of the Atlantic Coast Line 
was an independent railroad entity. It was owned by the 
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Atlanta, Birmingham and Atlantic Railway Company, until 
in 1926 the Atlanta, Birmingham and Coast Railroad Com¬ 
pany was organized to acquire its properties and conduct its 
operations. This transfer and the acquisition of all the 
latter’s common stock by the A. C. L. was approved by the 
Interstate Commerce Commission, and from 1926 to 1946 
the subsidiary company conducted operations as a sepa¬ 
rate and distinct carrier, except that certain of its officers 
and managing personnel were similarly related to the 
Atlantic Coast Line. (App. 3-4) 

As of January 1, 1946, the A. C. L. acquired the prop¬ 
erties and franchises of the Atlanta, Birmingham and 
Coast and has since operated them as its Western Di¬ 
vision. The management, personnel and operating methods 
remain substantially the same as prior to 1946, and neither 
personnel nor operations have been mingled or confused as 
a result of the transfer. (App. 4) 

For more than 35 years the engineers on the property 
now constituting the Western Division have been a sepa¬ 
rate craft or class of employees. They were organized 
as such, and for this period they have bargained collectively 
through representatives of their own selection. From 1940 
until the occurrence of the events complained of, the said 
engineers were represented by the Brotherhood of Loco¬ 
motive Firemen and Enginemen. (App. 5, 7) 

In April 1946, although the engineers on the Western 
Division were satisfied with their representation, and the 
engineers on the rest of the Atlantic Coast Line system, 
approximately 913 in number, who were represented by the 
Brotherhood of Locomotive Engineers, were likewise satis¬ 
fied with their representation, the latter organization sub¬ 
mitted to the National Mediation Board certain authoriza¬ 
tion cards which had been signed by more than half of the 
engineers on the Atlantic Coast Line proper but which 
had not been circulated among or signed by the engineers 
on the Western Division, and alleged that a representation 
dispute existed. The said Brotherhood requested the Board 
to investigate the dispute and certify the representative 
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of all the engineers on the Atlantic Coast Line, including 
the Western Division. (App. 6) 

The Board, proceeding upon a construction of the Rail¬ 
way Labor Act (which the appellants contend was errone¬ 
ous) to the effect that under Section 2, Ninth, 45 U. S. C. 
§ 152, crafts or classes must as a matter of law, for col¬ 
lective bargaining purposes, be carrier-wide crafts or 
classes, conducted an election, the result of which, by reason 
of the relative numbers of engineers involved (913 on the 
Atlantic Coast Line proper, as against only 95 on the 
Western Division), was a foregone conclusion, and, al¬ 
though the* appellants voted to reject the appellee Brother¬ 
hood of Locomotive Engineers, certified the said Brother¬ 
hood as the representative of all the engineers on the At¬ 
lantic Coast Line, including the Western Division. (App. 7) 
The appellants, as a large majority of the engineers on 
the Western Division, plead (App. 8-9) that the Board’s 
erroneous construction of the Act and its other action, as 
indicated, if permitted to take effect, would result in irre¬ 
parable injury to the appellants through: 

(1) depriving the appellants of their right to organ¬ 
ize and bargain collectively through representatives of 
their own choosing, as guaranteed by Section 2, Fourth, 
of the Railway Labor Act; 

(2) depriving the appellants of the right to have an 
effective voice and vote in the determination of their 
wages, hours, rules and the conditions of their employ¬ 
ment, as guaranteed by the Act; and 

(3) destroying and vitiating appellants’ valuable 
seniority rights and other valuable existing con¬ 
tractual and property rights (acquired through 
many years of collective bargaining and outlined in a 
contract which the Brotherhood of Locomotive En¬ 
gineers is believed to be attempting to modify and 
destroy) without due process of law, and contrary to 
the Act. 

It should be emphasized that appellants did not ask the 
Court to control the Board’s discretion in any way. The 
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Court was not asked to order the Board to withdraw its 
certification of the Brotherhood of Locomotive Engineers, 
to establish a separate class or craft embracing only the 
engineers on the Western Division of the Atlantic Coast 
Line, or to take any other specific action. The Court was 
asked simply to inform the Board that it has the legal power 
and discretion, under the Act, to establish less-than-carrier- 
wide crafts or classes in cases where it finds that the facts 
warrant such action. Appellants are confident that if the 
Board is freed of its self-imposed inhibition against the 
exercise of its statutory discretion in this respect^will vol¬ 
untarily correct the erroneous certification involved in this 
case. (App. 10) 

Motions to dismiss appellants’ complaint (App. 14, 15) 
were filed by the Brotherhood of Locomotive Engineers, the 
Board and Frank P. Douglass. The Atlantic Coast Line 
did not join in those motions, but filed an answer. (App. 
11-13) 

These motions were granted by the District Court with¬ 
out opinion. (App. 16) 

STATUTES INVOLVED. 

The following statutory provisions, pertinent parts of 
which are fully quoted in the supplement to this brief, are 
involved: 

Administrative Procedure Act, §§2(a), 2(g), 10; 5 U. S. 
C. 1001 (a) and (g), 1009. 

Railway Labor Act, §§ 1, 2, 3, 5, 203, 204, 205,; 45 U. S. C. 
151, 152, 153, 155, 183, 184, 1S5. 

POINTS RELIED UPON BY APPELLANTS. 

The District Court erred in granting the motions to dis¬ 
miss because: 

I. The Administrative Procedure Act clearly confers 
jurisdiction on the Court to review the erroneous statutory 
interpretation on which the National Mediation Board 
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based its certification of a collective bargaining representa¬ 
tive in this case. 

II. The National Mediation Board failed to comply with 
the Railway Labor Act in that it did not exercise its ad 
ministrative discretion to determine whether the engineers 
on the Western Division of the Atlantic Coast Line consti¬ 
tute a craft or class of employees for the purposes of the 
Act. 

SUMMARY OF ARGUMENT. 

I. 

While the Railway Labor Act itself does not specifically 
provide for judicial review of legal questions arising in 
employee representation cases, and therefore, the Supreme 
Court in 1943 held no such review to be available, Section 
10 of the Administrative Procedure Act adopted in 1946 
specifically provides judicial review for ‘ ‘ every final agency 
action for which there is no other adequate remedy in any 
Court,” and thus remedies the previous lack of judicial re¬ 
lief in such cases. 

There is nothing in the Railway Labor Act which “pre¬ 
cludes” judicial review within the meaning of the intro¬ 
ductory exceptions of Section 10 of the Administrative 
Procedure Act. The decision of the Supreme Court in 
Sivitchmen’s Union v. National Mediation Board, 320 U. S. 
297 (1943) simply declined to infer a provision for judicial 
review where the statute failed to provide specifically there¬ 
for. The Administrative Procedure Act removes the need 
for any inference, and supplies a specific review provision. 

The legislative history of the Administrative Procedure 
Act makes clear the intention of Congress to provide ju¬ 
dicial review in this type of case. Such intention appears 
from: (1) the specific exemption of “the certification of em¬ 
ployee representatives” from other provisions of the Ad¬ 
ministrative Procedure Act (Sections 5, 7 and 8), coupled 
with the deliberate and express refusal of Congress to 
exempt such certifications from Section 10—the judicial 
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review provision; (2) explicit statements of the sponsors on 
the floor of Congress that the purpose of the Administra¬ 
tive Procedure Act was to provide judicial review where 
it previously was unavailable, and specifically in the type 
of case represented by the Switchmen’s Union decision; 
(3) numerous statements by Congressional leaders and 
committees emphasizing the fact that the availability and 
scope of judicial review would be significantly extended 
by the Administrative Procedure Act. 

n. 

The National Mediation Board erred in its conclusion 
that the Railway Labor Act does not contemplate the exis¬ 
tence of a class or craft which is less than carrier-wide in 
its composition, and that, therefore, the Board has no dis¬ 
cretion, under any state of facts, to find that the engineers 
on the Western Division of the Atlantic Coast Line con¬ 
stitute a separate craft or class of employees for the pur¬ 
pose of selecting a collective bargaining representative. 
The Act clearly and deliberately left the phrase “craft 
or class” undefined, and Section 1, Fifth, expressly pro¬ 
hibited any interpretation of the Act which would have the 
effect of limiting or defining “the jurisdiction or powers” 
of employee organizations. The legislative history makes 
it clear that the omission of a definition of “craft or class” 
was intentional, in order to leave the broadest scope for 
employee self-organization and for the exercise of discre¬ 
tion by the Board in settling possible disputes as to bar¬ 
gaining units. 

Numerous indications in the Act itself demonstrate that 
a “craft or class” need not be carrier-wide in scope: (1) 
When the 1934 amendments were enacted, there were in 
existence many agreements between carriers and employee 
groups which were less than carrier-wide in scope, yet such 
agreements are referred to in Section 2, Seventh, and Sec¬ 
tion 5, Third (e), as involving “crafts” or “classes”; and 
Section 3, Second, refers to the groups of employees 
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involved as being “classes’’. (2) In various sections of the 
Act “craft or class” clearly is synonymous with the broad 
term “group”, which could not possibly be held to have 
geographical significance or to require that employee organ¬ 
izations be carrier-wide in scope. (3) The provisions (Sec¬ 
tion 3, Second, and Section 204) for “groufj, or regional 
boards of adjustments”, indicate that employer-employee 
negotiations on a “group” or “regional” basis are con¬ 
templated in the Act. 

ARGUMENT. 

I. 

Section 10 of the Administrative Procedure Act Provides 
for Judicial Review of the Action of the National 
Mediation Board Involved in This Case. 

The Railway Labor Act as originally enacted and as 
amended prior to September 11, 1946, does not specifically 
provide for (nor does it prohibit or preclude) judicial 
review of legal questions connected with a certification by 
the Mediation Board, under Section 2, Ninth (45 U. S. C. 
152), of employee representatives for collective bargain¬ 
ing purposes. In the absence of such a specific provision 
for review, the Supreme Court held that no judicial review 
was available with respect to such matters. Switchmen’s 
Union v. National Mediation Board, 320 U. S. 297 (1943). 

The omission has been corrected by the Administrative 
Procedure Act, Section 10 of which (5 U. S. C. 1009) pro¬ 
vides in part as follows: 

“Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion— 

“(a) . . . Any person suffering legal wrong because 
of any agency action . . . shall be entitled to judicial 
review thereof. 

# # * # * 
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“(c) . . . Every agency action made reviewable by 
statute and every final agency action for which there 
is no other adequate remedy in any court shall be sub¬ 
ject to judicial review. . . . 

# m ♦ # # 

“ (e) . . . So far as necessary to decision and where 
presented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agencv action unlawfully withheld or unreasonable 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi¬ 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; ... (3) in excess of statu¬ 
tory jurisdiction, authority, or limitations, or short of 
statutory right. ...” 

There can be no doubt that the Administrative Procedure 
Act, including Section 10 thereof, applies to the Mediation 
Board. The definition of “agency” in Section 2 (a), as 
including “. . . each authority ... of the Government of 
the United States other than Congress, the courts, or the 
governments of the possessions, Territories, or the District 
of Columbia”, is obviously broad enough to cover the 
Board, which is not excepted from the operation of the stat¬ 
ute, as are some other agencies (Section 2 (a)) 2 The spon¬ 
sor of the Act in the House of Representatives stated spe¬ 
cifically on the floor of the House that: 

“ . . . the National Mediation Board, another agency 
established under the Railway Labor Act, and not an 
agency composed of representatives of the parties or 
of representatives of organizations of the parties to 
disputes determined by them, is an agency within this 
definition. ’ ’ 3 


2 See also 50 TJ. S. C. 901a(h) (3). 

3 Administrative Procedure Act, Legislative History, Senate Document No. 
248, 79th Congress, 2d Sess., p. 355 (this document will hereinafter l>e referred 
to simply as “Senate Document 248”). 
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Errors of law made by the Board in certifying a collec¬ 
tive bargaining representative are clearly subject to judi¬ 
cial review. Section 10 (a) permits review of “any agency 
action”. Section 10 (c) further subjects to judicial review 

“every final agency action for which there is no other 
adequate remedy in any court.” 

Section 2(g) defines “agency action” as including 

“the whole or part of every agency rule, order, license, 
sanction, relief, or the equivalent or denial thereof, or 
failure to act.” 

The certification clearly involves, at the very least, the 
granting (and denial insofar as the losing candidates for 
certification are concerned) of “relief”. “Relief” is defined 
in Section 2(f) in part as including 

“the whole or part of any agency ... (2) recognition 
of any claim, right, immunity, privilege, exemption, or 
exception; or (3) taking of any other action upon the 
application or petition of, and beneficial to, any 
person.” 

It seems plain that the certification of a bargaining repre¬ 
sentative is at least a “recognition” of a “claim, right”, 
or “privilege”, and that such certification is made “upon 
the application or petition of”, and is “beneficial to”, a 
“person”—notably the representative so designated. 

The certification likewise comes within the “scope of 
review” as defined in Section 10(e), in that review would, 
where appropriate, “hold unlawful and set aside agency 
action, findings and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; ... (3) in excess of statutory juris¬ 
diction, authority, or limitations, or short of statutory 
right. * ’ 

Section 10(e) also requires the courts to “decide all rele¬ 
vant questions of law, interpret constitutional and statu¬ 
tory provisions, and determine the meaning or applicability 
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of the terms of any agency action”. There can be no doubt 
that the questions of law involved in this case are for the 
courts to decide under the Administrative Procedure Act. 

The Senate Judiciary Committee specifically emphasized 
“that questions of law are for courts rather than agencies 
to decide in the last analysis” (italics supplied) (Senate 
Document 24S, p. 214). 

That Congress intended the certification of bargaining 
representatives to be subject to judicial review as to legal 
errors is clear from the fact that “the certification of em¬ 
ployee representatives” is specifically excepted from Sec¬ 
tion 5 of the Administrative Procedure Act (and therefore 
from provisions of Sections 7 and 8), but is not so excepted 
from Section 10. Certainly if Congress had intended to 
except such certification from judicial review, it would have 
been equally explicit in stating that intention. 

The legislative history of the Administrative Procedure 
Act clearly shows that, in enacting Section 10, Congress 
chose deliberately not to except questions of law arising 
from certifications of employee representatives. The 
Senate Judiciary Committee reported on this matter. 4 

“(2) It is objected that the provision for judicial 
review of ‘every, final agency action for which there is 
no other adequate remedy in any court’ would provide 
judicial review of certification proceedings in labor 
representation cases. But it is admitted that the lan¬ 
guage of the first sentence is a statement of the present 
general state of the law. See also [the explanation 
with reference to] subsection (b) of section 10. 
Whether NLRB representation cases are so reviewable 
in equity has not yet been decided by the Supreme 
Court. The question the Court must decide under gen¬ 
eral law or this subsection is whether subsequent 
review in enforcement proceedings is ‘adequate’. To 
except certification proceedings in this bill would pre¬ 
judge the question.” 

From the foregoing quotation it is clear that, although 
Congress had its attention directed specifically to the matter 


* Senate Document 248, p. 38. 
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when it had Section 10 of the Act under consideration, it 
declined to except “certification proceedings in labor repre¬ 
sentation cases’’ from the judicial review provisions of the 
Act. It further appears that Congress felt that the only 
basis on which the courts might deny review of such certi¬ 
fications would be a finding that “subsequent review in 
enforcement proceedings is ‘adequate’ In this connec¬ 
tion it should be noted that such “subsequent review” could 
never be “adequate” for those in the position of appellants 
in this case, since both the prosecution and defense of an 
enforcement proceeding .under the Railway Labor Act 
would be entirely out of their hands and they have no assur¬ 
ance that such an enforcement proceeding will ever occur. 
In the vast majority of cases, the employer accepts the certi¬ 
fication, and there is no reason for enforcement proceedings. 

It is, of course, true that the Senate Judiciary Committee 
statement quoted above refers specifically to National 
Labor Relations Board certification cases, although it first 
refers generally to “certification proceedings in labor rela¬ 
tions cases”. It is clear that Congress did not mean to 
provide judicial review for National Labor Relations Board 
certifications while excluding review for Mediation Board 
certifications. Anv such intention would surelv have been 

*> V 

stated specifically. The contrary intention has been stated 
by the Committees of Congress in the following language: 

Senate Judiciary Committee: 5 

“The committee feels that it has avoided the mis¬ 
take of attempting to oversimplify the measure. It 
has therefore not hesitated to state functional classifi¬ 
cations and exceptions where those could be rested upon 
firm grounds. In so doing, it has been the undeviating 
policy to deal with types of functions as such and in 
no case with administrative agencies by name. . . .” 

House Judiciary Committee: 0 

“Functional classifications and exemptions have been 
made, but in no part of the bill is any agency exempted 


•' Senate Document 248, p. 191. 
G Senate Document 248, p. 250. 
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by name. The bill is meant to be operative ‘across the 
board’ in accordance with its terms, or not at all. 
Where one agency has been able to demonstrate that 
it should be exempted, all like agencies have been 
exempted in general terms. (See sec. 2(a)). Where 
one agency has shown that some particular operation 
should be exempted from any particular requirement, 
the same function in all agencies has been exempted. 
No agency has been favored by special treatment.” 

Thus Congress specifically refused to except from judi¬ 
cial review questions of law arising from Mediation 
Board certification proceedings and expressed the in¬ 
tention that such review could be denied under the 
Administrative Procedure Act only if “subsequent 
review in enforcement proceedings” would be “ade¬ 
quate”. This expression of opinion by the Commit¬ 
tees clearly shows that Congress did not believe that the 
introductory clause of Section 10 of the Administrative 
Procedure Act would be effective to deny review in this 
type of case. Since “subsequent review in enforcement pro¬ 
ceedings” would not be adequate in this case, judicial 
review is available pursuant to Section 10 of the Adminis¬ 
trative Procedure Act. 

Appellees place complete reliance on the Smtch?nen's 
Union case, supra, in conjunction with the following intro- 
ductorv clause of Section 10 of the Administrative Pro- 
cedure Act: 

“Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion—”. 

Appellees appear to contend that because, in the ab¬ 
sence of a provision in the Railway Labor Act permitting 
review of certifications, the Supreme Court in 1943 held 
no such review to be available, review is therefore “ pre¬ 
cluded” within the meaning of Section 10 of the Adminis¬ 
trative Procedure Act. That conclusion is unsound in view 
of the evident purpose of the Administrative Procedure 
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Act to supply a judicial review provision for every admin¬ 
istrative statute (with a few specific exceptions) in which 
such provisions were lacking. 

The broad purpose of the Administrative Procedure Act 
is apparent from the Congressional Committee reports. 
The Senate Judiciary Committee stated that the bill, in 
comparison with the Walter-Logan Bill (passed by Con¬ 
gress but vetoed by the President in 1940), 

“ . . . contains more comprehensive provisions for 
judicial review for the redress of any legal wrong.” 7 * 

Both the House and Senate Judiciary Committees stated 
of the Administrative Procedure Act that: 

“It sets forth a simplified statement of judicial re¬ 
view designed to afford a remedy for every legal 
wrong (sec. 10).” s 

On the floor of the Senate, Senator McCarran (the author of 
the Act) stated with respect to the purpose to supply every 
existing lack of judicial review. 9 

“Mr. Austin. In the event that there is no statutory 
method now in effect for review of a decision of an 
agency, does the distinguished author of the bill con¬ 
template that by the language he has chosen he has 
given the right to the injured party or the complaining 
party to a review by such extraordinary remedies as 
injunction, prohibition, quo warranto, and so forth? 

“Mr. McCarran. My answer is in the affirmative. 
That is true.” 

Senator McCarran further stated 10 that the provision of 
judicial review was the “principal purpose” of the Act, as 
follows: 

“Mr. McKellar. May I ask the Senator a very gen¬ 
eral question, which will show that I have not examined 

7 Senate Document 248, p. 192. 

s Senate Document 248, pp. 193, 251. 

9 Senate Document 248, p. 325. 

10 Senate Document 248, p. 318. 


16 


the bill with care? Do I correctly understand that the 
principal purpose of the bill is to allow persons who 
are aggrieved as the result of acts of governmental 
agencies to appeal to the courts? 

‘ ‘ Mr. McCarran. Yes. ’ ’ 

The specific intent of Congress to supply judicial review 
of questions of law in such cases as certification of labor 
representatives is apparent from the following colloquy 
on the floor of the Senate i 11 

“Mr. Austin. Is it not true that among the cases 
cited by the distinguished Senator were some in which 
no redress or no review was granted, solely because the 
statute did not provide for a review? 

“Mr. McCarran. That is correct. 

“Mr. Austin. And is it not also true that, because 
of the situation in which we are at this moment, this 
bill is brought forward for the purpose of remedying 
that defect and providing a review to all persons who 
suffer a legal wrong or wrongs of the other categories 
mentioned ? 

“Mr. McCarran. That is true; the Senator is en¬ 
tirely correct in his statement.” 

Equally significant is the following colloquy on the floor 
of the House, involving Congressman Walter, the sponsor 
of the bill in the House and the Chairman of the House 
Subcommittee : 12 

“Mr. Dolliver .... I believe I should welcome the 
opportunity to vote for a bill that would curtail the 
exclusions with respect to judicial review that are here 
contained. 

* * * * # 

“Mr. Walter. I would like to call the gentleman’s 
attention to the fact that there is no exclusion what¬ 
soever. The decision of an agency created by statute 
that prohibits a review is the only one excluded. We 
are anticipating the possibility that some time or 
other such an agency will be erected.” 


Senate Document 248, p. 311. 
12 Senate Document 248, p. 380. 
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It is obvious therefore that it would be contrary to the 
basic legislative purpose to hold that the Railway Labor 
Act “precludes” judicial review within the meaning of the 
Administrative Procedure Act. As demonstrated above, 
Congress intended to supply judicial review. Congress 
knows how to “preclude” judicial review when it so desires. 
See, for example, the Emergency Price Control Act, 50 U. 
S. C. (Supp. 1946) § 901a (h)(3) 

“Orders of the [Price Decontrol] Board shall not 
be subject to modification or review by any other de¬ 
partment or agency or by any court.” 

In the Administrative Procedure Act itself Congress has 
very explicitly excluded certain agencies from judicial re¬ 
view, and from the operation of the statute as a whole 
(Section 2 (a)). Congress has further stated that any 
“preclusion” of judicial review must in future be as a 
result of equally clear and conclusive language. As the 
House Judiciary Committee stated : 13 

“To preclude judicial review under this bill a statute, 
if not specific in withholding such review, must upon 
its face give clear and convincing evidence of an in¬ 
tent to withhold it. The mere failure to provide spe¬ 
cifically by statute for judicial review is certainly no 
evidence of intent to withhold review” (italics 
supplied). 

Congressman Walter further said on the floor of the 
House. 14 

“The mere fact that Congress has not expressly pro¬ 
vided for judicial review would be completely imma¬ 
terial ...” (italics supplied). 

In the Switchmen’s Union case, supra, the Supreme 
Court did not find that the statute “precluded” judicial 


13 Senate Document 248, p. 275. 

14 Senate Document 248, p. 368. 
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review. It simply declined to “infer” a provision for ju¬ 
dicial review, on the basis of factors largely outside the 
language of the statute and not clear and convincing “upon 
its face”. 

The basis of the Supreme Court’s ruling in the Switch¬ 
men's Union case is apparent from the following charac¬ 
terization of it by Mr. Justice Frankfurter in Order of 
Railivay Conductors v. Swan, 329 U. S. 520, 530 (1947): 

“The decision in those cases [the Switchmen's Union 
case and its companion case decided at the same time] 
derived from the fact that Congress ‘had not expressly 
authorized judicial review’ and the history, the set¬ 
ting, and the implications of railway labor controver¬ 
sies counseled against inferring judicial review.” 

In view of the Administrative Procedure Act, there is 
now no need to infer anything, for Congress has now “ex¬ 
pressly authorized judicial review”. 

The major premise of the Supreme Court in the Switch¬ 
men's Union case was that: 

“There is no general provision for such review.” (320 
U. S. at 305) 

In the absence of such a “general provision” the Court 
felt impelled to look to many factors to ascertain whether 
judicial review should be “inferred”. As the Court said: 

“Where Congress has not expressly authorized ju¬ 
dicial review, the type of problem involved and the 
history of the statute in question become highly rel¬ 
evant in determining whether judicial review may be 
nonetheless supplied.” (p. 301) 

“And, where no judicial review was provided by Con¬ 
gress this Court has often refused to furnish one even 
where questions of law might be involved.” (p. 303) 

In seeking to decide the question in the absence of stat¬ 
utory direction, the Court considered the following factors 
to be significant: 

(1) The fact that early railway labor legislation em¬ 
phasized mediation and conciliation, providing 
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few legal sanctions; and that Congress has “in¬ 
voked the compulsions of law” with respect to 
“only a few phases of this controversial subject”; 
(p. 302) 

(2) The fact that “The Mediation Board makes no 
‘order’,” but merely findings of fact in represen¬ 
tation cases—the enforceable “command” being 
that “of the statute, not of the Board”; (p. 304) 

(3) The fact that “ . . . the authority of the Mediation 
Board in election disputes to interpret the mean¬ 
ing of ‘craft’ as used in the statute” is “clear” 
and “essential to the performance of its duty”; 
(p. 305) 

(4) The fact that “Congress has expressly provided 
for it [judicial review] in two instances” while 
making “ no general provision for such re¬ 
view”; (p. 305) 

(5) The fact that Congress gave the Mediation Board 
power to create a neutral committee to “designate 
the employees who may participate in the elec¬ 
tion”, thereby indicating a desire “to protect the 
Mediation Board in its handling of an explosive 
problem”—which the Court thought to be indica¬ 
tive of a similar desire of Congress to protect the 
courts from participation in the matter, (p. 303) 

It seems clear that none of these factors now exist. 
With respect to the first—the gradual and theretofore lim¬ 
ited extension of judicial sanctions to the railway labor 
field—it is apparent that Congress has now accomplished 
the further extension of such sanctions necessary to require 
judicial review of questions of law involved in employee 
representive certifications. As the Supreme Court itself 
observed in General Committee of Adjustment v. Missouri- 
Kansas-Texas R. R., 320 U. S. 323, 332-333 (1943): 

“On only certain phases of this controversial subject 
has Congress utilized administrative or judicial ma¬ 
chinery and invoked the compulsions of the law. Con¬ 
gress was dealing with a subject highly charged with 
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emotion. Its approach has not only been slow; it has 
been piecemeal. Congress has been highly selective 
in its use of legal machinery. The delicacy of these 
problems has made it hesitant to go too fast or too 
far. The inference is strong that Congress intended 
to go no further in its use of the processes of adjudi¬ 
cation and litigation than the express provisions of 
the Act indicate” (italics supplied). 


While there may have been, as the Court said, an “in¬ 
ference” against judicial review where no statutory pro¬ 
vision for review had been made by Congress, the Admin¬ 
istrative Procedure Act destroys that inference and repre¬ 
sents a substantial extension of the “slow” and “piece¬ 
meal” approach by Congress and the imposing of judicial 
sanctions with respect to employee representation matters. 

The second factor—that the Mediation Board does not 
issue an “order”, but merely finds facts—is no longer 
significant. Section 2(f) of the Administrative Procedure 
Act, together with Section 10 (a), (c) and (e), makes re- 
viewable the “recognition of any claim, right . . . priv¬ 
ilege”. Clearly the Mediation Board's certification of an 
employee representative for collective bargaining purposes 
is the “recognition” of a “claim”, “right”, or “privilege” 
on the part of such representative. 

The third factor—that the Mediation Board can and 
must preliminarily interpret the statute—is now of no 
significance. The Administrative Procedure Act specifi¬ 
cally provides (Section 10(e)) that “ all relevant questions 
of law” (italics supplied) are to be decided by the courts. 
As the Senate Judiciarv Committee said: 1 -' 


“This subsection provides that questions of law are 
for courts rather than agencies to decide in the last 
analysis ...” (italics supplied). 


Whatever may have been the judge-made law as to 
power of administrative agencies to interpret conclusively 
the statutes which they administer, Congress has now made 


15 Senate Document 248, p. 214. 
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it quite clear that all such legal interpretations are to be 
made finally by the courts. 

The fourth factor—that judicial review is provided in 
two specific instances under the Railway Labor Act and 
not generally—is likewise now destroyed. The Railway 
Labor Act, as modified by the Administrative Procedure 
Act, now not only provides specifically for a particular 
type of judicial review in the two instances noted by the 
Court, but it contains a general provision (Section 10 of 
the Administrative Procedure Act) requiring a review of 
legal questions involved in “every agency action”, 
subject only to the limitations—inapplicable here as demon¬ 
strated above—prescribed by the introductory clause of 
Section 10 of the Administrative Procedure Act. Thus, the 
specific provisions for judicial review now suggest only a 
desire on the part of Congress to detail the method of re¬ 
view in those instances, and certainly not to exclude the 
more general review provided by the Administrative Pro¬ 
cedure Act. 

The fifth factor—that Congress may have considered 
“jurisdictional disputes” to be of such an “explosive” 
character as to require both the Mediation Board and the 
courts to avoid them—no longer exists. In the first place. 
Congress lias now expressed itself by requiring the courts 
to take jurisdiction, as demonstrated above. In the second 
place, the Court itself has, since the Switchmen’s Union 
case, twice expressed a willingness to review questions of 
the designation of employee representatives where such 
review was found to be necessary to prevent the purposes of 
the Railway Labor Act from being defeated. 16 The cited 
cases may indicate that the Supreme Court has withdrawn 
somewhat from its holding in the Switchmen’s Union case 
and is now willing to accept jurisdiction to review the 
manner in which employee representatives are designated 
(including the legal basis therefor), even though it might 
hesitate to review the actual designation of such representa- 

10 Elgin, J. 4 - E. By. V. Burley, 325 U. S. 711 (1945), 327 U. S. 661 (1946); 
Order of Railway Conductors v. Swan, supra. 
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lives or otlier final actions of the administrative agency. If 
so, judicial review is available to provide the relief sought 
by the appellants in this case, even if the Administrative 
Procedure Act were not effective to grant more extensive 
review. In any event, the cases cited above demonstrate 
that the mere reluctance of the Supreme Court to become 
involved in “jurisdictional disputes” is not sufficient, in 
and of itself, to prevent judicial review* where such ap¬ 
pears otherwise to be required. Hence, such reluctance 
could not be effective to compel the courts to decline the 
jurisdiction specifically granted by the Administrative Pro¬ 
cedure Act. 

Denial of judicial review in this case would defeat the 
purposes of the Railway Labor Act. The effect of the 
Board’s ruling in this case is to deprive appellants of at 
least two legally protected rights conferred on them by 
Section 2 of the Railway Labor Act—that is, the right given 
by Section 2, Fourth, “to organize and bargain collec¬ 
tively through representatives of their own choosing”, and 
the right conferred by Section 2, Ninth, to have the em¬ 
ployer “treat with the representative so certified as the 
representative of the craft or class for the purposes of this 
Act”. The Supreme Court has held both of these rights to 
be entitled to judicial protection. In Texas & N. O. R. R. v. 
Brotherhood of Ry. & S. S. Clerks, 281 U. S. 548 (1930), it 
held that the right to organize and bargain collectively 
must be given legal protection. In Virginian Ry. v. System 
Federation No. 40, 300 U. S. 515 (1937), it held that the 
right to have the employer “treat with” the bargaining 
representative of the employees must be protected by court 
order. The Court further said that the.employer had “the 
affirmative duty to treat only with the true representative, 
and hence the negative duty to treat with no other” (p. 548). 

Yet when appellants come before the Court seeking legal 
protection for their right to organize and bargain collec¬ 
tively through a representative of their choice, and their 
further right to have the employer treat with their repre¬ 
sentative and with no other union which might wrongfully 
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claim to represent appellants, appellees contend that the 
Court has no jurisdiction to grant relief. 

Placing appellants in an inappropriate bargaining unit 
would be perhaps the most effective possible way of depriv¬ 
ing them of their statutory right to choose their own repre¬ 
sentative and bargain collectively through such representa¬ 
tive. For instance, if appellants were to be arbitrarily 
grouped with redcaps and porters in a single bargaining 
unit, they would always be outvoted and their interests as 
engineers plainly would not be properly represented. No 
one could contend that such a grouping was proper or legal. 
Yet appellees argue that the Court would be without juris¬ 
diction to grant relief for appellants in such a situation. 

Appellants firmly believe that the Board has placed them 
in an inappropriate bargaining unit and thereby deprived 
them of the many valuable rights outlined briefly above, 
including their right to choose their own representatives 
and to bargain with their employer. Appellants further 
believe that the Court has full power to grant the relief 
here sought. 

It may be noted in passing that the instant case does not 
present a “jurisdictional dispute”, as only one union is a 
litigant and the appellants are individuals seeking to vindi¬ 
cate their right under the Railway Labor Act to select a 
bargaining representative of their own choosing. It may 
also be observed that the courts would not become involved 
in a “jurisdictional dispute” by deciding a question of the 
type here presented, even if rival unions were involved. 
If the courts should decide (and this is the only action 
requested of the Court in this case) that the Mediation 
Board has discretion to designate either system-wide or 
regional “classes” or “crafts” of employees, the burden 
of deciding which shall be designated is still on the Media¬ 
tion Board (and can be shifted to the neutral committee 
provided by the statute), not on the courts. The courts 
will not be affected by any “explosion” which may result 
from the actual designation. 
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Appellees rely on a statement of the Attorney General 
with respect to Section 10 of the Administrative Procedure 
Act as follows : 17 

“Section 10: This section, in general, declares the 
existing law concerning judicial review. It provides 
for judicial review except insofar as statutes preclude 
it, or insofar as agency action is by law committed to 
agency discretion. A statute may in terms preclude 
judicial review or be interpreted as manifesting a con¬ 
gressional intention to preclude judicial review. Ex¬ 
amples of such interpretation are: Switchmen's Union 
of North America v. National Mediation Board (320 
U. S. 297); American Federation of Labor v. National 
Labor Relations Board (308 U. S. 401); Butte, Ana¬ 
conda & Pacific Railway Co. v. United States (290 U. S. 
127).” 

They assert that this observation was not contradicted. The 
fact is that it was repeatedly contradicted by the Con¬ 
gressional committees and by the sponsors of the Adminis¬ 
trative Procedure Act. 

The assertion that Section 10 merely “declares the exist¬ 
ing law*” was directly refuted at least tw’ice. The Senate 
Committee stated: 18 

“The bill, as reported, is not a specification of the 
details of administrative procedure, nor is it a codifica¬ 
tion of administrative law.” (Italics supplied.) 

Senator McCarran made a similar statement on the floor 
of the Senate : 1$) 

“I cannot emphasize too strongly that the bill now 
before the Senate is not a specification of the details 
of administrative procedure. Neither is it a codifica¬ 
tion of administrative law’.” 

Various members of Congress stated their understanding 
that the Administrative Procedure Act represented a sub- 


17 Senate Document 248, p. 413. 
is Senate Document 248, p. 193. 

1** Senate Document 248, pp. 303-304. 
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stantial change in administrative law—the granting of the 
right to judicial review being “the principal purpose”; 20 
and the “remedying” of the “defect” of lack of review 
being the reason why ‘ ‘ this bill is brought forward. ’ ’ 21 

Of particular significance in this connection are (1) the 
question of Senator Austin, quoted above (Sen. Doc. 248, 
p. 311), as to whether “ among the cases cited by the dis¬ 
tinguished Senator ’ ’ there were not ‘ ‘ some in which no re¬ 
dress or no review was granted, solely because the statute 
did not provide for a review,” and as to whether it was not 
“also true that, because of the situation in which we are at 
this moment, this bill is brought forward for the purpose of 
remedying that defect and providing a review to all persons 
who suffer a legal wrong or wrongs of the other categories 
mentioned?” (Italics supplied), and (2) Senator McCar- 
ran’s emphatic response: “That is correct . . . That is 
true; the Senator is entirely correct in his statement.” The 
only “cases cited” in the entire legislative history of the 
Administrative Procedure Act in which judicial review was 
denied for lack of a statutory provision therefor are the 
Switchmen’s Union case, American Federation of Labor v. 
National Labor Relations Board and Butte, Anaconda & 
Pacific Railway v. United States, cited in the Attorney Gen¬ 
eral’s memorandum attached to the Senate Judiciary Com¬ 
mittee’s Report. 

This colloquy between Senators Austin and McCarran 
leads to at least three conclusions: (1) that Congress had 
its specific attention called to the “defect” in the Railway 
Labor Act as shown by the Switchmen’s Union case; (2) 
that Congress intended the Administrative Procedure Act 
to “remedy” that “defect” and provide “a review to all 
persons who suffer a legal wrong or wrongs of the other 
categories mentioned”; and (3) that Congress either did 
not interpret the Attorney General’s memorandum as say¬ 
ing that the Administrative Procedure Act would leave the 
Switchmen’s Union situation unchanged, or it did not agree 
with that conclusion. 


20 Senate Document 248, p. 318. 

21 Senate Document 248, p. 311. 








Of equal significance are two statements made on the 
floor of the House by Congressman Walter, wlio had been 
the leading Congressional student of administrative 
agencies for many years. His statement quoted above on 
p. 16 that (aside from war agencies which are excepted— 
Sec. 2(a)) there was then no agency as to which any statute 
“prohibits a review” clearly shows his belief—expressly 
conveyed to the entire House—that the Railway Labor Act, 
and other acts, did not “preclude” judicial review. 

He made the further significant statement (Sen. Doc. 
248, p. 368) that: 

“Two general exceptions are made in the intro¬ 
ductory clause of section 10. The first exempts all 
matters so far as statutes preclude judicial review. 
Congress has rarely done so. Legislative intent to for¬ 
bid judicial review must be, if not specific and in terms, 
at least clear, convincing, and unmistakable under this 
bill. The mere fact that Congress has not expressly 
provided for judicial review would be completely im¬ 
material—see Stark v. Wickard (321 U. S. 288 at p. 
317).” 

The reference to Stark v. Wickard is most revealing, as 
the page citation given by Congressman Walter is to Mr. 
Justice Frankfurter’s dissent in which he strongly urged 
that the reasoning of the Switch men's Union case be ap¬ 
plied to deny judicial review in that case. In other words, 
Congressman Walter was stating that the Administrative 
Procedure Act would constitute an express overriding by 
Congress of the basic reasoning of the Switchmen's Union 
decision. 

Senator McCarran repeatedly stated his belief that the 
Administrative Procedure Act “. . .is one of the most 
important measures that has been presented to the Con¬ 
gress of the United States in its history”. 22 Surely he would 
not have made such a statement concerning a statute which 
merely “declares the existing law”, and does not effect any 
change in well-established principles. 


22 Senate Document 248, p. 297; cf. pp. 305, 311. 
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Since passage of the Act, Senator McCarran has made 
the following authoritative analysis of Section 10, which 
should serve to lay at rest any contention that the ‘ ‘ existing 
law” on judicial review was unchanged by the Administra¬ 
tive Procedure Act, or that administrative agencies still 
may have conclusive authority to interpret statutes, or 
unlimited “discretion” in the administration of the law: 23 

“(8) So much for questions of fact. But what of ques¬ 
tions of law? The Act simply and expressly provides 
that Courts ‘shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of 
any agency action’. Its further premise, moreover, is 
that discretion must be exercised in a sound and 
rational manner, and within the objectives permissible 
under law. Not only is that the whole tenor of the 
statute, but the Act expressly provides both for the 
tilings which are necessary to test the exercise of dis¬ 
cretion and for judicial review of matters of discretion. 

“Thus, statements of grounds are required where 
denials occur in informal or non-liearing cases of rule 
making or adjudication. Investigative powers may be 
exercised only ‘as authorized’ and ‘in accordance with’ 
the law and the facts. In statutory hearing cases sub¬ 
ject to Section 8 the agency must make findings and 
conclusions, and state the reasons and basis therefor, 
‘upon all the material issues of . . . discretion pre¬ 
sented on the record’. A declaratory order may be 
issued or refused only in the exercise of ‘sound dis¬ 
cretion’. 

“Judicial Review of Agency Discretion 

“Judicial review is suspended only ‘so far as’ agency 
action is ‘by law’ committed to agency discretion. Com¬ 
mitted ‘by law’ means, of course, that claimed discre¬ 
tion must have been intentionally given to the agency 
by the Congress rather than assumed by it in the ab¬ 
sence of express statement of law to the contrary. 
‘Abuse of discretion’ is expressly made reviewable. 

“It should come to no one as a surprise, therefore, 
that the measure was explained on the floor of the 


23 32 A. B. A. J. 831, 893 (1946). 
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Senate as providing for judicial review of the arbitrary 
exercise of discretion or of the exercise of discretion 
based on unsound reasoning—or that on the floor of 
the House of Representatives it was explained in the 
following words: 

‘There are exempted [from judicial review] 
matters to the extent that they are by law com¬ 
mitted to the absolute discretion of administra¬ 
tive agencies. There has been much misunder¬ 
standing and confusion of terms respecting the 
discretion of agencies. They do not have authority 
in any case to act blindlv or arbitrarilv. 

They may not willfully act or refuse to act. 
Although like trial courts they may determine 
facts in the first instance and determine conflicting 
evidence, they cannot act in disregard of or con- 
trarv to the evidence or without evidence. They 
may not take affirmative or negative action without 
the factual basis required by the laws under which 
they are proceeding. Of course, they may not pro¬ 
ceed in disregard of the Constitution, statutes, or 
other limitations recognized by law.’ 

“It would be hard, therefore, for anyone to argue that 
this Act did anything other than cut down the ‘cult of 
discretion’ so far as federal law is concerned. 

“Plenary Review of ‘Legal Wrong’ by Action or 
Inaction 

“(9) Finally, the Act expressly provides not only that 
every instance of ‘legal wrong’ shall be subject to 
judicial review but that adequate intermediate judicial 
relief shall be provided, that inaction shall be as much 
subject to review as excessive action, and that every 
recognized type of question of law—including supyjort- 
ing evidence for findings upon which agency action 
rests—shall be subject to judicial review. It is there¬ 
fore a major premise of the statute that judicial review 
is not merely available but is ydenary in every proper 
sense of the word. No administrative agency need fear 
it so long as administrative operations accord with law, 
but no citizen need complain that he is without it if he 
has been subjected to injury beyond the law. 
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“None of these premises of the Administrative Pro¬ 
cedure Act will bear attack, unless the concept of justice 
according to law is to be abandoned. There is no half¬ 
measure or middle road. However, the statute need 
not be viewed as a straight-jacket for administrative 
agencies. Except so far as there may be other or‘out¬ 
side ’ requirements of law, it simplifies as well as directs 
administrative processes. Official compliance will set 
at rest endless bickering and discussions as to.what is 
proper procedure. Under the Act, agency action may 
be attacked—but it can be as simply defended. If 
indeed there is any danger to good and efficient govern¬ 
ment in the Act, that danger lies in its becoming merely 
a form through indifferent administration, reluctant 
interpretation, or insufficient public understanding.’ ’ 

Whatever weight may have been given by Congress to the 
Attorney General’s advance discussion of the Administra- 
tive Procedure Act in other respects, it is clear that Con¬ 
gress disagreed most emphatically with his conclusion that 
the Administrative Procedure Act was merely a restate¬ 
ment of existing law. It is equally obvious that, if the 
Attorney General meant to express the opinion that the 
principle announced in the Switchmen's Union decision 
would not be affected by the Administrative Procedure Act, 
Congress disagreed with that conclusion. See the quota¬ 
tions abov$, particularly the colloquy between Senators 
Austin and McCarran 24 and the Senate Judiciary Com¬ 
mittee report. 2 ' It follows that the situation in this case is 
entirely different from that in American Stevedores v. 
Porello, 330 U. S. 446, 452-3 (1947), where it appeared that 
the Attorney General’s opinion was not contradicted, and 
that “there was not the least indication that the members 
of that body”—the Senate—disagreed with the Attorney 
General. It is clear from the indications noted above that 
Congress did not agree with the Attorney General’s appar¬ 
ent conclusion that no change in the law would result from 
the Administrative Procedure Act, and that Congress had 

24 Senate Document 248, p. 311. 

25 Senate Document 248, p. 38. 
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both the specific and the general intent to provide judicial 
review in cases such as the one here presented. 

In passing, the peculiar position of the Attorney General 
in this case should be noted. As attorney for parties to this 
case (and, of course, the Attorney General represents other 
administrative agencies in the courts), he is citing his own 
previous comments on the subject as authority. 

In fairness to him, it may be observed that he did not 
necessarily mean to express the opinion that the Switch¬ 
men’s Union case would still represent the law after pas¬ 
sage of the Administrative Procedure Act. It is evident 
that the Attorney General was merely using the Switch¬ 
men’s Union case as an example of statutory interpreta¬ 
tions in the past which had denied judicial review. He did 
not say, and could not properly have concluded, that the 
same result would have been reached in the Switchmen’s 
Union case if the applicable statutes at the time had con¬ 
tained a general provision for judicial review such as has 
now been supplied by the Administrative Procedure Act. 

The conclusion is inescapable that Congress has now in¬ 
tentionally and specifically supplied a provision for judicial 
review in cases such as this. Even under the facts of the 
Switchmen’s Union case, judicial review would now be 
available. 

A fortiorari, since the present case does not involve a 
“jurisdictional dispute” (the existence of such a dispute 
apparently having been one of the factors leading to denial 
of review in the Switchmen’s Union case), but merely the 
right of the individual appellants to choose their own bar¬ 
gaining representative, judicial review is available in this 
case under Section 10 of the Administrative Procedure Act. 

In conclusion, it is well to note the several comments by 
members of Congress on the importance of a sympathetic 
judicial interpretation and application of the Act in order 
to effectuate its broad remedial purposes. The Senate Ju¬ 
diciary Committee said on this subject : 26 


2 G Senate Document 248, p. 217. 
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“Except in a few respects, this is not a measure con¬ 
ferring administrative powers but is one laying down 
definitions and stating limitations. These definitions 
and limitations must, to be sure, be interpreted and ap¬ 
plied by agencies affected by them in the first instance. 
But the enforcement of the bill, by the independent ju¬ 
dicial interpretation and application of its terms, is a 
function which is clearly conferred upon the courts in 
the final analysis. 

“It will thus be the duty of reviewing courts to 
prevent avoidance of the requirements of the bill by 
any manner or form of indirection, and to determine 
the meaning of the words and phrases used.” 

Senator McCarran made a similar statement in the 
Senate. 27 

Representative Hobbs said in the House : 28 

“We hope and pray that the plain meaning of this 
law will be so correctly interpreted as to effectuate its 
high purpose.” 

It will thus be seen that specific statutory provisions, 
plain indications in the legislative history, and the general 
spirit and purpose of the Administrative Procedure Act 
itself require that judicial review be accorded the appel¬ 
lants in this case. 


n. 

The National Mediation Board Failed To Comply With the 
Railway Labor Act in That It Did Not Exercise Its 
Administrative Discretion To Determine Whether the 
Engineers on the Western Division of the Atlantic 
Coast Line Constitute a Craft or Class of Employees 
for the Purposes of the Act. 

In the administrative stages of this case the Board, by 
an erroneous process of statutory construction, held that 
the Railway Labor Act (45 U. S. C. 151 et seq.) does not con- 


27 Senate Document 248, p. 326. 

28 Senate Document 248, p. 382. 
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template the existence of a craft or class which is less 
than carrier-wide in its composition, and that it has no dis¬ 
cretion, under any state of facts, to find that the engineers 
on the Western Division of the Atlantic Coast Line con¬ 
stitute a separate craft or class of employees for the pur¬ 
pose of selecting collective bargaining representatives. 
(App. 7) 

The appellants, who have been organized and have bar¬ 
gained collectively, through representatives of their own 
choice, for more than 35 years, contend that they consti¬ 
tute a craft or class of employees within the meaning of the 
Railway Labor Act, and that they are entitled to have the 
Board investigate and pass on the validity of their conten¬ 
tion. This the Board has declined to do because it erro¬ 
neously supposed itself to be prohibited by law from exer¬ 
cising discretion in the matter. (App. 7-8) 

The right of the appellants to have the Board exercise 
its discretion is the important substantive question in the 
case. It has not been decided by any court with jurisdic¬ 
tion to entertain it. When the Supreme Court, in the 
Switchmen's Union case, supra , held that the issue was not 
justiciable as the law then stood, any effect which the de¬ 
cision by this Court (77 App. D. C. 264, 135 F. 2d 785 
(1943)) in that case might otherwise have had was re¬ 
moved, and this Court is free, in a new case, with new 
parties and (it is to be hoped) with new light on the ques¬ 
tion, to render whatever decision the law and facts require. 

This question is confined principally to an interpreta¬ 
tion of the phrase “craft or class” as it is found in Sec¬ 
tion 2, Fourth and Ninth, of the Act. The majority of the 
Court of Appeals in the Suritchmen’s Union case (77 App. 
D. C. at 271) based their decision mainly on certain ex¬ 
cerpts from the testimony of Mr. Eastman, then Federal 
Coordinator of Transportation, and two witnesses for the 
railroad companies before the Committees of the House 
and Senate which were conducting hearings on the 1934 
amendments to the Railway Labor Act (p. 274). 
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In considering the meaning of this important phrase, it 
should be noted that although a number of terms are spe¬ 
cifically defined in Section 1, the words “craft” and “class” 
are nowhere defined in the Act. This omission was inten¬ 
tional. 29 There were at least four reasons for it. The first 
was that crafts and classes had become firmly established 
in railway labor. In 1934, when Section 2, Fourth and 
Ninth, were incorporated in the Act by amendment, there 
was already in existence a widespread network of con¬ 
tracts between the carriers and the various crafts and 
classes of their employees. (See Section 5, Third (e), 
Railway Labor Act.) Crafts and classes were fixed and 
recognized by such agreements. In the second place, the 
term “craft or class” had been a part of labor terminology 
for so long that the authors believed the Mediation Board 
would have no difficulty in determining under the facts of 
each case what constituted a craft or class. (See testimony 
of Mr. Eastman quoted in margin by Mr. Justice Rutledge 
in the Switchmen's Union case, 77 App. D. C. 264, at 277.) 
The third was the strong opposition to the enactment of the 
amendments, both from the railroads and from organized 
railroad labor. This is apparent in the testimony before 
the House and Senate Committees. 30 If latent jurisdictional 
disputes had been aroused, as an attempt to define this del¬ 
icate phrase would have been certain to do, the added resis¬ 
tance might well have been sufficient to defeat the passage 
of the legislation. The proponents of the amendments, in¬ 
cluding Commissioner Eastman, were sensitive to this 
fact and were probably influenced by it. 

The fourth and outstanding reason for omitting a defin¬ 
ition of “craft” and “class” was that a method was pro¬ 
vided in Section 2, Ninth, for determining its scope when 
disputes should arise. Such provision was as follows: 

20 Sec discussion by Mr. Jufltice Rutledge in his dissent in the Switchmen’s 
Union case, 77 App. D. C. at 277. 

30 Hearings before Committee on Interstate Commerce on S. 3266, 73 Cong., 
2d Sess. (1934) and Committees on Interstate and Foreign Commerce on H. R. 
7650, 73d Cong., 2d Sess. (1934). 
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“ * * * In the conduct of any election for the pur¬ 
poses herein indicated the Board shall designate who 
may participate in the election and establish the rules 
to govern the election, or may appoint a committee of 
three neutral persons who after hearing shall within 
ten days designate the employees who may participate 
in the election.” 

The following colloquy which took place in the course of 
the House Committee hearings shows that the omission to 
define “craft or class” in the Act was deliberate and that 
the National Mediation Board (or a committee of three 
neutral persons) was authorized and empowered to settle 
the scope of this phrase in disputed cases: 

“Mr. Wolverton. I desire to know whether your 
amendment includes a definition of craft or class? 

“Commissioner Eastman. No. * * # 

“Mr. Wolverton. You do not think that without 
definition they might create disputes between the dif¬ 
ferent classes of employees as to the jurisdiction of 
each? 

“Commissioner Eastman. No; and if there are any 
disputes I think that that matter is sufficiently covered 
by the provisions of the ninth paragraph, which pro¬ 
vides for the settlement of such disputes, or rather, 
provides the tribunal which shall have power to con¬ 
sider and determine such disputes. 

“Mr. Wolverton. You do not think it is necessary 
then to define the craft in any specific way? 

“Commissioner Eastman. No; I do not think it is 
necessary”. 31 

The length to which the authors of the legislation con¬ 
sidered it advisable to go to avoid defining “craft or 
class” is further illustrated by the proviso in Section 1, 
Fifth, of the Act, 'which reads: 

“Provided, however, that no occupational classifi¬ 
cation made by order of the Interstate Commerce 
Commission shall be construed to define the crafts ac¬ 
cording to which railway employees may be organized 

31 Hearings before Committee on Interstate and Foreign Commerce on H. R. 
7650, 73d Cong., 2d Soss. (1934) 41, 45. See Mr. Justice Rutledge’s dissent 
(77 App. D. C. at 277). 
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by their voluntary action, nor shall the jurisdiction or 
powers of such employee organizations be regarded as 
in any way limited or defined by the provisions of 
this Act or by the orders of the Commission.” 

It is apparent that the authors of the 1934 amendments 
did not intend to define the term and, in fact, specifically 
attempted to eliminate any inference that may have crept 
in which could be construed to restrict the meaning of the 
phrase or limit the authority of the National Mediation 
Board (or the committee of neutrals) under Section 2, 
Ninth, to “designate who may participate in the election.” 

Such a clear-cut intention on the part of Commissioner 
Eastman and his fellow draftsmen to refrain from de¬ 
fining the term and to leave the determination of its scope 
to the Board in disputed cases should rebut any sugges¬ 
tion that they supplied a definition by implication. It 
follows, therefore, that the inference drawn by the majority 
of the Court of Appeals in the Switchmen’s Union case (77 
App D. C. at 271) that the use of the term representative 
in the singular number in the second sentence of Section 2, 
Fourth, 32 of the Act imports into the statute the definition of 
“craft or class” as being “carrier-wide” is unsound. It is 
true that the Act contemplated only one representative for 
each craft or class—once the craft or class had been deter¬ 
mined in the particular case. The use of the singular num¬ 
ber in relation to the representative of such class or craft 
is satisfactorily explained by this fact. It certainly throws 
no light on the definition of “craft or class”. To empha¬ 
size still further that the use of the word representative in 
the singular number does not have the significance attrib¬ 
uted to it by the majority, one need only reflect on its use in 
the plural in the first sentence of Section 2, Ninth. 33 The 

32 ‘ ‘ The majority of any craft or class of employees shall have the right to 
determine who shall be the representative of the craft or class for the purposes 
of this Act. ’ ’ 

33 “ If any dispute shall arise among a carrier’s employees as to who are the 

representatives of such employees * * * it shall be the duty of the Mediation 
Board * * * to certify * * * the name or names of the individuals or organ¬ 
izations that have been designated and authorized to represent the employees 
involved in the dispute * * (Italics supplied.) 
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inference could equally well be drawn from this,—if one, 
notwithstanding the legislative history of the Act, sought to 
find a definition of “craft or class” in the statute itself,— 
that less than carrier-wide units were required in all cases. 

The appellees, who rely on the reasoning of the majority 
of this Court in the Switchmen s Union case, attempt to 
draw a distinction between the definition of “craft or class” 
from a functional standpoint and from a geographic or 
regional standpoint. They admit, in other words, that the 
Act does not attempt to define the term to the extent that 
it relates to the type of work performed, but contend never¬ 
theless that it does define “craft or class” so that it means 
in all cases “carrier-wide craft or class”. The majority 
of the Court of Appeals made this distinction but did not 
attempt to explain or support it. They implied their belief 
that no geographic or regional boundaries to a craft or class 
could exist; that the term “craft or class” has some 
inherent quality which makes it co-extensive with the geo¬ 
graphic boundaries of the employer’s operations. 

That the term “craft or class” was not intended to have 
any such invariable scope is further demonstrated by the 
fact that “class” is employed alone in the statute at several 
places in such a manner that it obviously does not apply 
uniformly to “carrier-wide” units. In Title I of the Act 
the word “class” is found alone in two sections, first in Sec¬ 
tion 2, Seventh, 34 and later in Section 3, Second. 35 It appears 
from the facts of the Switchmen’s Union case (77 App. D. C. 
264) and from the testimony, supra, given at the hearings 
held by the Senate and House Committees on the 1934 
amendments to the Railway Labor Act that before and after 

34 ‘ < Seventh. No carrier, its officers, or agents shall change the rates of pay, 
rules, or working conditions of its employees, as a class as embodied in agree¬ 
ments except in the manner prescribed in such agreements or in section 6 
of this Act.” (Italics supplied.) 

35 ‘ < Second. Nothing in this section shall be construed to prevent any indi¬ 

vidual carrier, system, or group of carriers and any class or classes of its or 
their employees, all acting through their representatives, selected in accordance 
with the provisions of this Act, from mutually agreeing to the establishment of 
system, group, or regional boards of adjustment for the purpose of adjusting 
and deciding disputes of the character specified in this section. * * * ” 

(Italics supplied.) 
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the 1934 amendments there were in effect numerous agree¬ 
ments between carriers and their employees which applied 
to organizations, less than carrier-wide in scope, of em¬ 
ployees who performed the same kind of work. These 
agreements varied widely in the geographical boundaries 
of the units to which they applied. Some covered shop 
employees; some covered regions; others covered the serv¬ 
ice of entire carriers. In Section 2, Seventh, such groups 
of employees, regardless of the scope of the units, are 
denominated ‘‘classes”. 

In Section 5, Third (e), 3<5 w’hich deals with the same con¬ 
tracts and the same groups of employees as Section 2, 
Seventh, the term “craft or class” is found at several 
places. In each of these sections of the statute the term 
“class” is used. In each section it applies to units of 
employees wilick may or may not be carrier-wide. In Sec¬ 
tion 5, Third (e) “craft or class” clearly describes units of 
employees some of which are less than carrier-wide. If the 
meaning of this term, on winch the instant case turns, is 
established by its use in one section of the Act, it must 
necessarily be taken to have the same meaning in other 
sections. As “craft or class” in Section 5, Third (e), 
includes employee units which are less than carrier-wide 
in scope, Congress can not be understood to have given the 
term a different meaning in Section 2, Fourth and Ninth. 

It is not necessary to determine in this case whether 
“class” is more or less comprehensive than “craft”. It is 
enough to demonstrate that the authors of the Act did not, 
by the employment of either term, prescribe rigid limits 
to units of employees. 

30“ (e) * * * every carrier shall file with the Mediation Board a copy of 
each contract with its employees in effect on the 1st day of April 1934, covering 
rates of pay, rules, and working conditions. If no contract with any craft or 
cla,ss of its employees has been entered into, the carrier shall file with the 
Mediation Board a statement of that fact including also a statement of the 
rates of pay, rules and working conditions applicable in dealing with such 
craft or class. When any new contract is executed or change is made in an 
existing contract with any class or craft of its employees covering rates of pay, 
rules, or working conditions, or in those rates of pay, rules and working condi¬ 
tions of employees not covered by contract, the carrier shall file the same with 
the Mediation Board within thirty days * * (Italics supplied.) 
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The conclusion that Congress intended in using the words 
“craft or class” in Section 2, Fourth and Ninth, to include 
all such units of employees as were covered by the term in 
the contracts mentioned in Section 2, Seventh, and Section 
5, Third (e), is further reinforced by the reasoning of Mr. 
Justice Groner in Brotherhood of R. R. Trainmen v. 
National Mediation Board , 66 App. D. C. 375, 377, 378; 88 
F. 2d 757 (1936): 

tx * * * It is not going too far to say that the basic 
and underlying purpose of the act was to insure repre¬ 
sentation in accordance with established custom to 
those employees whose interests are involved. But the 
act leaves uncertain the precise or exact meaning of the 
words ‘class or craft’, and we think obviously for the 
reason that it was intended by Congress to adopt the 
designation of class or craft as determined by the then 
current working agreement between the railroad and 
particular groups or classes of its employees. And we 
find justification for this conclusion in paragraph 7 of 
section 2 * * ( Cf . the Switchmen’s Union case, 

supra, 77 App. D. C. 264, 272, 1st column, where the 
same point is discussed.) 

There is a further important statutory indication that a 
“craft or class” may be less than carrier-wide in scope. 
When the Switchmen’s Union case was before the Court of 
Appeals, the majority of this Court emphasized the efforts 
of Mr. Clement and Mr. Walber, railroad representatives, 
to induce Congress to amend the Act in such a way as to 
make clear that a “craft or class” could be established on a 
regional basis. With respect to one of these efforts the 
majority stated (77 App. D. C. at 274-5): 

“* * * Mr. Clement attempted to persuade the Senate 
Committee on Interstate Commerce to amend Section 2, 
Ninth, as follows, by adding the italicized words and 
omitting the words enclosed in brackets: ‘If any dis¬ 
pute shall arise between a carrier’s employees or a 
group thereof as to who are the representatives of such 
employees or a group thereof * * *, it shall be the duty 
of the Mediation Board * * * (etc.) * * Upon 
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receipt of such certification the carrier shall treat with 
the representative so certified as the representative of 
the [craft or class] such employees or group thereof 
for the purposes of this Act. # * * ’ ” 

The majority attached significance to the fact that Congress 
rejected Mr. Clement’s proposed amendment, apparently 
concluding therefrom that Congress intended “class or 
craft” not to have the elastic characteristics of “group”. 
Evidently the majority of this Court conceded that the word 
“group” is sufficiently flexible to comprehend a small 
regional bargaining unit. 

While it is true that Congress did not substitute “group” 
for “craft or class” in all parts of the Act, Congress did use 
the word “group” in several places throughout the Act 
either as a substitute for “craft or class” or in such a way 
as to show clearly that it is synonymous with “craft or 
class.” 

Perhaps the most significant use of the word “group” in 
a context where “class or craft” is clearly meant is in Sec¬ 
tion 5, First, where the basic functions of the Board are 
outlined as follows: 

“The parties, or either party, to a dispute between 
an employee or group of employees and a carrier may 
invoke the services of the Mediation Board in any of 
the following cases: 

(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the parties 
in conference. 

(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in con¬ 
ference between the parties or where conferences are 
refused” (italics supplied). 

It is immediately apparent that the subject matter of Sec¬ 
tion 5, First, is precisely the same as that of Section 2, 
First—the settlement of disputes concerning ‘ ‘ rates of pay, 
rules, or working conditions.” In Section 2, First, the 
bargaining unit on behalf of employees is referred to as a 
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“craft or class”. In Section 5, First, the same unit is 
described as a “group”. Plainly “craft or class” and 
‘ ‘ group 1 ’ are synonymous. 

Similar indications that the two terms are synonymous 
appear elsewhere in the Act. In Section 3, First (i), refer¬ 
ence is made to “disputes between an employee or group of 
employees and a carrier or carriers growing out of griev¬ 
ances or out of the interpretation or application of agree¬ 
ments” (italics supplied). Again in Section 203, reference 
is made to‘ ‘ The parties or either party to a dispute between 
an employee or a group of employees and a carrier or car¬ 
riers by air” (italics supplied). And Section 20 1 refers 
to “disputes between an employee or group of employees 
and a carrier or carriers by air growing out of grievances, 
or out of interpretation or application of agreements” 
(italics supplied). 

The “group of employees” referred to in these statutory 
provisions is necessarily the “craft or class” referred to 
elsewhere, since the Act does not authorize collective bar¬ 
gaining or collective settlement of grievances except 
through the duly authorized representative of the “craft or 
class” chosen pursuant to Section 2. A comparison of Sec¬ 
tions 204 and 205 will show conclusively that “craft or 
class” is synonymous with “group”. Section 204 provides 
for settlement of disputes involving a “group of employ¬ 
ees” by means of “system, group, or regional” adjust¬ 
ment boards. Section 205 apparently contemplates the pos¬ 
sibility that such local adjustment boards may not prove 
effective, and therefore gives the Mediation Board power to 
establish a national adjustment board to settle “disputes 
between said carriers by air, or any of them, and its or 
their employees, growing out of grievances or out of 
the interpretation or application of agreements between 
said carriers by air or any of them, and any class or classes 
of its or their employees.” It seems obvious that the dis¬ 
putes and contracts involved in Sections 204 and 205 are 
precisely the same, and that the same employees are design 
nated “groups” in Section 204 and “classes” in Section 
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205. Clearly Congress considered “group” and “class” to 
be synonymous in the Act. 

In other words, Congress intended the expression “craft 
or class” to embrace all of the possible forms of employee 
organization which would be covered by the flexible term 
‘ ‘ group ’ ’. Plainly, as the majority of this Court apparently 
assumed in the Switchmen 7 s Union case, the word “group” 
is sufficiently broad and flexible to comprehend any unit of 
employees, carrier-wide, regional or sectional. Since 
“group” and “craft or class” are the same, it follows that 
Congress authorized the Board to certify less than carrier¬ 
wide bargaining units under the Act. 

It may be noted also that the authorization in the Act of 
the formation of “system, group, or regional boards of 
adjustment” (Section 3, Second, and Section 204) is further 
indicative of an intent on the part of Congress that bargain¬ 
ing between an employer and his employees could be carried 
on on a regional basis, and not necessarily on a system-wide 
basis. 

The appellees rely on Commissioner Eastman’s testi¬ 
mony before the House Committee on Interstate and For¬ 
eign Commerce to support their view that the meaning of 
the term is limited as a matter of law to carrier-wide crafts 
or classes. 

On this point, in response to a question by Congressman 
Huddleston, Commissioner Eastman testified: 

“Well, my understanding of the way in which the 
words ‘craft’ or ‘class’ have been defined in the past, 
is that they would cover the entire service of any par¬ 
ticular carrier. That is, it would not be a class of 
employees to pick out those that did work in a particu¬ 
lar shop, but it would be all of the employees of the 
carrier, no matter in what shop they were located, who 
did that particular kind of work * * * for that par¬ 
ticular employer.” 37 

37 Hearings before Committee on Interstate and Foreign Commerce, H. R. 
7650, 73d Congress, 2d Sess. (1934), p. 57. 
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A realistic interpretation of Commissioner Eastman’s 
answer to Congressman Huddleston’s question must reflect 
the following considerations: 

(1) A congressional policy, previously expressed in the 
Railway Labor Act as passed in 1926 and consistently sup¬ 
ported by organized railway labor, to leave to the employ¬ 
ees themselves, as far as possible, the formation of their 
own units, was embodied in the proviso to Section 1, Fifth, 38 
of the Act as he proposed to amend it. 

(2) In the amendments which he was then proposing the 
word “class” was used in Section 2, Seventh, 39 in such a 
manner as to describe units of employees, whether carrier¬ 
wide or not, as they were defined in existing or future 
agreements. 

(3) He had deliberately refrained, for the reasons men¬ 
tioned above, from defining ‘craft’ or ‘class’ in the statute, 
although by their questions Congressmen Wolverton and 
Huddleston had indicated that disputes over their meaning 
might arise. 

(4) He had already stated to Congressman Wolverton 
that a tribunal had been provided by Section 2, Ninth, with 
power to consider and determine any disputes that might 
arise. 

Even if Commissioner Eastman’s words, standing alone 
and outside this frame of reference, could be construed to 
give some support to the position taken by the appellees, it 
is submitted that the inference should not be drawn from 


3» “ Provided, however, That no occupational classification made by order of 
the Interstate Commerce Commission shall be construed to define the crafts 
according to which railway employees may be organized by their voluntary 
action, nor shall the jurisdiction or powers of such employee organizations be 
regarded as in any way limited or defined by the provisions of this Act or by 
the orders of the Commission.” See also Section 2 (3) in which one of the 
“General purposes” of the Act is stated to be: “to provide for the complete 
independence of carriers and of employees in the matter of self-organization” 
(italics supplied). 

39 “No carrier, its officers, or agents shall change the rates of pay, rules, or 
working conditions of its employees, as a class as embodied in agreements 
except in the manner prescribed in such agreements or in Section 6 of this Act” 
(italics supplied). 
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this answer that he intended to embody in the Act a uniform 
and invariable definition along geographical or regional 
lines. 40 It is more reasonable in the light of the attendant 
circumstances to interpret his remark as meaning no more 
than that in the absence of opposing considerations, such 
as established custom to the contrary, the term would nor- 
mally be assumed to cover the entire service of the particu¬ 
lar employer, or that he was simply stating his understand¬ 
ing as to what had been done in the past, without intending 
in any way to limit the broad discretion which was delib¬ 
erately given to the Board in the Act. 

It follows that Commissioner Eastman’s statement with 
respect to past interpretations of “craft or class” cannot 
be taken to import a definition of that phrase into the statute 
by indirection, because: 

(1) Such a definition would clash violently with the ex¬ 
plicit intention of Commissioner Eastman and Congress to 
leave the phrase undefined and to assign to the Mediation 
Board the duty to define it in relation to the facts of each 
case; and 

(2) Such an implied definition would contradict the 
plain meaning of the term in other portions of the statute 
(such as Section 5, Third (e)) where the term clearly cov¬ 
ers “crafts or classes” of less than carrier-wide scope. 

If all of Commissioner Eastman’s testimony is con¬ 
sidered in connection with all of the amendments to the 
Act which he sponsored in 1934, the most logical conclusion 
is that he intended the term “craft or class” to be suffi¬ 
ciently broad to cover carrier-wide units in proper cases, 
but not that he interpreted it as a mandate to be uniformly 
enforced. 

Mr. Eastman’s understanding, whatever it may have 
been, however, is not necessarily determinative of the issue. 
The representatives of organized railroad labor did not 
understand from the amendments then under considera- 

40 See Mr. Justice Rutledge’s analysis in his dissent in the Switchmen’s Union 
<••»«». jmvra, 77 App. D. C. at 279. 
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tion that if the proposed legislation were enacted, repre¬ 
sentatives of crafts and classes of employees would hence¬ 
forth be certified invariably on a carrier-wide basis and the 
smaller unions, as a consequence, automatically liquidated. 

On this point the testimony of George M. Harrison, Pres¬ 
ident of the Brotherhood of Railway and Steamship Clerks, 
etc., who appeared in his capacity as chairman of the legis¬ 
lative committee of the Railway Labor Executives Conven¬ 
tion, is expressive: 

“Mr. Wolverton: Does your amendment clarify the 
meaning of ‘majority’ or in any way provide a defini¬ 
tion for ‘craft’ or ‘class’ of employees? 

“Mr. Harrison: No, it does not; but if you will turn 
over to definitions of an employee as it appears in the 
Act on page 3, you will find that the organization of 
employees have absolute freedom under this bill to 
determine and to define the crafts into which they may 
be organized by their voluntary action. [Here, he 
quoted the proviso in Section 1, Fifth, of the Act]. That 
in itself gives the men freedom for getting together 
their own craft or crafts and organizing. And the only 
question about the decision of the majority of the 
craft or class is that when you have two contending 
organizations you sift out the differences of opinion 
as to who shall vote, then the employees are voted, and 
this is intended to make it clear that a majority de¬ 
cision shall decide the representative for the group, 
craft or class previously having been determined by 
the employees themselves.’’ 41 

Testimony of John G. Walber and M. W. Clement before 
the Congressional Committees is quoted in the majority 
opinion in the Switchmen's Union case (77 App. D. C. at 
274-5. It is sufficient to say that while Mr. Walber fore¬ 
saw the possibility that crafts or classes of employees 
might be encouraged under the Act to raise the question of 
representation on a carrier-wide basis, he did not suggest 
that employee units would, under the 1934 amendments, be 
rigidly defined on any such basis. 

41 Hearings before Committee on Interstate and Foreign Commerce (Id. 
p. 90). 
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Tlie inference drawn from Mr. Clement’s testimony 42 by 
the majority is forcefully rebutted by Mr. Justice Rut¬ 
ledge as follows: 

“Rejection of the amendment proposed in 1934 by 
Mr. Clement to remove any doubt concerning the 
matter was not, in the face of all this evidence that the 
omission to define ‘craft or class’ was intentional, a 
backhanded adoption of such a definition. It merely 
reflected the continued unwillingness of the parties to 
insert such a definition or their inability to agree upon 
one mutually satisfactory. It seems fair to assume that 
if any such definition had been included, the Act 
would have failed of passage. It was fear that the 
language_ might lend itself to Mr. Eastman’s stated 
construction which prompted the tendering of the 
amendment. Its rejection was not an adoption of the 
construction. It was rather a retention of the orig¬ 
inal and intended omission to make any sort of defi¬ 
nition.” 43 

Congress evidently concluded from the history of rail' 
road labor legislation and from the evidence offered at the 
hearings that the existing structure of employee organi¬ 
zation supplied the definition of collective bargaining units. 
There was no reason for liquidating this structure and 
creating a new one. There were many reasons for refusing 
to do so. Any change in the existing status was strenuously 
opposed by both the railroads and the representatives of 
railroad labor. It was necessary only to provide ma¬ 
chinery to avoid a breakdown of the bargaining and media¬ 
tion scheme in the event of jurisdictional disputes. Pro¬ 
vision was made in Section 2, Ninth, for a tribunal to com¬ 
pose such questions. 

42 Mr. Clement testified in part as follows: “Section one, paragraph 5, of 
the bill distinctly states that neither the provisions of this bill nor any occupa¬ 
tional classifications made by the Interstate Commerce Commission shall be 
construed in any way to define crafts, yet section 9 of this bill puts the problem 
of jurisdiction of crafts up to the Mediation Board, and places upon them the 
responsibility of determining those eligible to vote in case of disputed repre¬ 
sentations, and brings about a complication that neither railroad nor employees 
know where they arc.” Hearings before Committee on Interstate and Foreign 
Commerce (Id. p. 131). 

« Switchmen’s Union v. Board, 77 App. D. C. 264, 278 (margin). 
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No reason has been advanced for empowering the Board 
(or neutral committee) to designate who may vote in an 
election to settle disputes between employees performing 
overlapping or related types of work and not disputes of 
the type represented by the present case. One kind of 
dispute is as likely to arise as another. The burden on the 
Board would be no greater in one case than another. To 
quote from the dissent in the Switchmen’s Union case. 

“In short, the distinction, considered in the light of 
the statute’s total omission of definitive terms, func¬ 
tional and geographic, and of the equality of applica¬ 
tion of the reasons, for making the omission to both 
types of issue, is untenable * * * it is impossible to 
reconcile the admitted purpose to omit definition of 
‘craft or class’ from the statute’s terms and the power 
it confers on the Board to make this definition when 
confronted with the necessity, on the one hand, with 
the view, on the other, that the Act itself defines the 
voting unit and does so for all cases as a ‘carrier-wide 
craft’. The situation is one in which the silence of the 
statute not only is eloquent, but is compelling.” 44 
# * # # # 

* the Board must decide, when a dispute concern¬ 
ing representation presents the issue, ‘who may par¬ 
ticipate in the election,’ that is, what is the appropriate 
or proper unit of which the sense is to be taken by the 
majority vote (or other means) the Act requires. That 
decision is not to be made arbitrarily, or uniformly in 
all cases without regard to the varying conditions pre¬ 
sented. It is to be made in the light of various factors, 
as shown by the evidence presented to the Board, 
including the size of the carrier, the nature of the pre¬ 
existing or prevailing arrangements, the disruption of 
harmonious relations wfith the employer which the pro¬ 
posed change, or the failure to make it, might bring. 
Approached in this manner, the Board’s decision might 
be for a carrier-wfide craft or class or for one less 
extensive, depending upon the case made. Conceivably 
in some cases decision either way might be sustained. 
But at all events it is one wrhich should be made by an 


77 App. D. C. at 280. 
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exercise of the Board’s judgment, not as an automatic 
reflection of a statutory requirement of carrier-wide 
crafts. ’ ’ 43 

The Board, when it decided as a matter of law that the 
Act established the craft or class of engineers on the entire 
Atlantic Coast Line Railroad as the voting unit, refused to 
exercise the discretion required by Section 2, Ninth. As a 
consequence, its action was arbitrary and not in accordance 
with law, within the meaning of Section 10 (e) of the Admin¬ 
istrative Procedure Act. 46 

As this Court pointed out in Cotonificio Bust esc, S. A. v. 
Morgenthau, 74 App. D. C. 13,121 F. (2d) 884 (1941), “. . . 
where an administrator erroneously holds himself to be 
without power to consider a claim, relief in the nature of 
mandamus generally may be given. Roberts v. United 
States ex rel. Valentine , 1900, 176 U. S. 221; Interstate 
Commerce Commission v. United States ex rel. Humbolt 
S. S. Co., 1912, 224 U. S. 474; United States ex rel. Louis¬ 
ville Cement Co. v. Interstate Commerce Commission, 1918, 
246 U. S. 638.” In this case, relief much less drastic 
than mandamus is being sought, and the erroneous failure 
of the Board to exercise the discretion granted by the Act 
should be sufficient occasion for granting the relief sought 
by appellants. 

The appellants, as persons who suffer legal wrong by 
reason of such unlawful agency action, are, therefore, 
entitled to redress in the form of a judgment declaring their 
right to have the Board exercise its discretionary judgment 
on their claim to be a separate craft or class of employees 
for the purpose of selecting a collective bargaining repre¬ 
sentative. 

■».' 77 App. D. C. at 281. 

•»<> Cf. National Ben. Life Inn. Co. v. Shaw-Walker Co., 71 App. D. C. 276, 
2S6; 111 F. (2d) 497, 507 (1940). See also Senate Document 24S, 79th Cong., 
2d Scss. (1946) 311, where the following question was asked and answer given: 
“Mr. Donnell. But the mere fact that a statute may vest discretion in 
an agency is not intended, by this bill, to preclude a party in interest from 
having a review in the event he claims there has been an abuse of that 
discretion. Is that correct 7 

‘ * Mr. McCarran. It must not be an arbitrary discretion. It must be a 
judicial discretion; it must be a discretion based on sound reasoning. ’ ’ 
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CONCLUSION. 

In conclusion, therefore, it is respectfully submitted that 
the motions to dismiss filed by the appellees Brotherhood 
of Locomotive Engineers, National Mediation Board and 
Frank P. Douglass should have been overruled, and that 
the judgment of the trial Court should be reversed and set. 
aside. 

E. Smythe Gambrell, 
Edward S. White, 

W. Glen Harlan, 

825 Citizens & Southern 
National Bank Building, 
Atlanta 3, Georgia, 

Llewellyn C. Thomas, 
Hibbs Building, 
Washington, D. C. 
Attorneys for Appellants. 
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SUPPLEMENT TO BRIEF. 

Statutes Involved. 

Administrative Procedure Act (5 U. S. C. 1001 et seq.) 

Sec. 2. As used in this Act— — 

(a) Agency.—“Agency’’ means each authority (whether 
or not within or subject to review by another agency) of the 
Government of the United States other than Congress, the 
courts, or the governments of the possessions, Territories, 
or the District of Columbia. 

% # #: ift 

(g) . . . “Agency action’’ includes the whole or part of 
every agency rule, order, license, sanction, relief, or the 
equivalent or denial thereof, or failure to act. 

Sec. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion— 

(a) Right of Review.—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any rele¬ 
vant statute, shall be entitled to judicial review thereof. 

(b) Form and Venue of Action.—The form of proceed¬ 
ing for judicial review shall be any special statutory review 
proceeding relevant to the subject matter in any court 
specified by statute or, in the absence or inadequacy thereof, 
any applicable form of legal action (including actions for 
declaratory judgments or writs of prohibitory or manda¬ 
tory injunction or habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject to judicial 
review in civil or criminal proceedings for judicial enforce¬ 
ment except to the extent that prior, adequate, and exclu¬ 
sive opportunity for such review is provided by law. 

(c) Reviewable Acts.—Every agency action made review- 
able bv statute and every final agencv action for which there 
is no other adequate remedy in any court shall be subject to 
judicial review. Any preliminary, procedural, or inter¬ 
mediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
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agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to 
superior agency authority. 

(d) Interim Relief.—Pending judicial review any agency 
is authorized, where it finds that justice so requires, to post¬ 
pone the effective date of any action taken by it. Upon such 
conditions as may be required and to the extent necessary 
to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on 
appeal from or upon application for certiorari or other writ 
to a reviewing court) is authorized to issue all necessary 
and appropriate process to postpone the effective date of 
any agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

(e) Scope of Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and stat¬ 
utory provisions, and determine the meaning or applica¬ 
bility of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, capri¬ 
cious, an abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, priv¬ 
ilege, or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; (4) 
without observance of procedure required by law; (5) un¬ 
supported by substantial evidence in any case subject to 
the requirements of sections 7 and 8 or otherwise reviewed 
on the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review 
the whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the rule of 
prejudicial error. 

Railway Labor Act (45 U. S. C. 151 et seq.) 

Sec. 1, Fifth: 

# • # Provided, however, That no occupational classifica¬ 
tion made by order of the Interstate Commerce Com¬ 
mission shall be construed to define the crafts according 
to which railway employees may be organized by their 
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voluntary action, nor shall the jurisdiction or powers 
of such employee organizations be regarded as in any 
way limited or defined by the provisions of this Act or 
by the orders of the Commission. 

* # • * • 

Sec. 2. The purposes of this Act are: (1) To avoid 
any interruption to commerce or to the operation of any 
carrier engaged therein; (2) to forbid any limitation upon 
freedom of association among employees * * • 

Fourth. Employees shall have the right to organize and 
bargain collectively through representatives of their own 
choosing. The majority of any craft or class of employees 
shall have the right to determine who shall be the represen¬ 
tative of the craft or class for the purposes of this Act. 

• # * * # 

Seventh. No carrier, its officers, or agents shall change 
the rates of pay, rules, or working conditions of its em-‘ 
plovees, as a class as embodied in agreements except in 
the manner prescribed in such agreements or in section 6 
of this Act. 

* # # # # 

Ninth. If any dispute shall arise among a carrier’s em¬ 
ployees as to who are the representatives of such employees 
designated and authorized in accordance with the require¬ 
ments of this Act, it shall be the duty of the Mediation 
Board, upon request of either party to the dispute, to 
investigate such dispute and to certify to both parties, in 
writing, within thirty days after the receipt of the invoca¬ 
tion of its services, the name or names of the individuals 
or organizations that have been designated and authorized 
to represent the employees involved in the dispute, and 
certify the same to the carrier. Upon receipt of such cer¬ 
tification the carrier shall treat with the representative so 
certified as the representative of the craft or class for the 
purposes of this Act. In such an investigation, the Media¬ 
tion Board shall be authorized to take a secret ballot of the 
employees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly designated 
and authorized representatives in such manner as shall 
insure the choice of representatives by the employees with¬ 
out interference, influence, or coercion exercised by the 
carrier. In the conduct of any election for the purposes 
herein indicated the Board shall designate who may par- 




52 


ticipate in the election and establish the rules to govern the 
election, or may appoint a committee of three neutral per¬ 
sons who after hearing shall within ten days designate the 
employees who may participate in the election. 

# ♦ # # # 


Section 3, First: * x. K 

(i) The disputes between an employee or group of em¬ 
ployees and a carrier or carriers growing out of grievances 
or out of the interpretation or application of agreements 
concerning rates of pay, rules, or working conditions, in¬ 
cluding cases pending and unadjusted on the date of ap¬ 
proval of this Act, shall be handled in the usual manner up 
to and including the chief operating officer of the carrier 
designated to handle such disputes; but, failing to reach 
an adjustment in this manner, the disputes may be referred 
by petition of the parties or by either party to the appro¬ 
priate division of the Adjustment Board with a full state¬ 
ment of the facts and all supporting data bearing upon the 
disputes. 

♦ # * # # 

Second. Nothing in this section shall be construed to 
prevent any individual carrier, system, or group of car¬ 
riers and any class or classes of its or their employees, all 
acting through their representatives, selected in accor¬ 
dance with the provisions of this Act, from mutually agree¬ 
ing to the establishment of system, group, or regional 
boards of adjustment for the purpose of adjusting and de¬ 
ciding disputes of the character specified in this section. 

***** 


Sec. 5. First. The parties, or either party, to a dispute 
between an employee or group of employees and a carrier 
may invoke the services of the Mediation Board in any of 
the following cases: 

(a) A dispute concerning changes in rates of pay, rules, 
or working conditions not adjusted by the parties in con¬ 
ference. 

(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in conference 
between the parties or where conferences are refused. 


" 7 / • / ***** 

(e) Within sixty days after the approval of this Act 
every carrier shall file with the Mediation Board a copy 
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of each contract with its employees in effect on the 1st day 
of April 1934, covering rates of pay, rules, and working 
conditions. If no contract with any craft or class of its 
employees has been entered into, the carrier shall file with 
the Mediation Board a statement of that fact including also 
a statement of the rates of pay, rules and working condi¬ 
tions applicable in dealing with such craft or class. When 
any new contract is executed or change is made in an exist¬ 
ing contract with any class or craft of its employees cover¬ 
ing rates of pay, rules or working conditions, or in those 
rates of pay, rules, and working conditions of employees 
not covered by contract, the carrier shall file the same with 
the Mediation Board within thirty days after such new con¬ 
tract or change in existing contract lias been executed or 
rates of pay, rules, and working conditions have been made 
effective. 

* * # * * 

Sec. 203. The parties or either party to a dispute between 
an employee or a group of employees and a carrier or car¬ 
riers by air may invoke the services of the National Media¬ 
tion Board and the jurisdiction of said Mediation Board is 
extended to any of the following cases: 

(a) A dispute concerning changes in rates of pay, rules, 
or working conditions not adjusted by the parties in con¬ 
ference. 

(b) Any other dispute not referable to an adjustment 
Board, as hereinafter provided, and not adjusted in con¬ 
ference between the parties, or where conferences are 
refused. 

Sec. 204. The disputes between an employee or group of 
employees and a carrier or carriers by air growing out of 
grievances, or out of interpretation or application of agree¬ 
ments concerning rates of pay, rules, or working conditions, 
including cases pending and unadjusted on the date of ap¬ 
proval of this Act before the National Labor Relations 
Board, shall be handled in the usual manner up to and in¬ 
cluding the chief operating officer of the carrier designated 
to handle such disputes; but, failing to reach an adjustment 
in this manner, the disputes may be referred by petition 
of the parties or by either party to an appropriate adjust¬ 
ment board, as hereinafter provided, with a full statement 
of the facts and supporting data bearing upon the disputes. 

m • • # * 
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Sec. 205. When, in the judgment of the National Media¬ 
tion Board, it shall be necessary to have a permanent na¬ 
tional board of adjustment in order to provide for the 
prompt and orderly settlement of disputes between said 
carriers by air, or any of them, and its or their employees, 
growing out of grievances or out of the interpretation or 
application of agreements between said carriers by air or 
any of them, and any class or classes of its or their em¬ 
ployees, covering rates of pay, rules, or working conditions, 
the National Mediation Board is hereby empowered and 
directed, by its order duly made, published, and served, to 
direct the said carriers by air and such labor organizations 
of their employees, national in scope, as have been or may 
be recognized in accordance with the provisions of this Act, 
to select and designate four representatives who shall con¬ 
stitute a board which shall be known as the National Air 
Transport Adjustment Board. . . . From and after the or¬ 
ganization of the National Air Transport Adjustment 
Board, if any system, group, or regional board of adjust¬ 
ment established bv anv carrier or carriers bv air and anv 

• » * * 

class or classes of its or their employees is not satisfactory 
to either party thereto, the said party, upon ninety days’ 
notice to the other party, may elect to come under the juris¬ 
diction of the National Air Transport Adjustment Board. 
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72 Filed Feb 12 1947 

Complaint for Declaratory Judgment 

The Plaintiffs, J. W. Kirkland, H. H. Garrison, James 
0. McFall, C. F. Burgess, James A. Mullins, J. G. Presley, 
W. H. O’Neal, E. R. Ousley, C. G. Gould, R. H. Walton, 
T. T. Jackson, E. A. Evans, R. A. Rowell, John H. Patrick, 
E. J. Watts, Sr., A. H. Roper, R. W. McNichols, R. W. 
Keller, B. L. Kennedy, L. J. Snowden, Wiley E. Hill, C. W. 
Brandon, J. A. Jordan, I. W. Mock, H. L. Brown, Dewey 
C. Butler, J. T. Whitten, F. B. Gibbons, H. C. Arrington, 
James P. Braswell, E. L. Cason, L. Connelly, G. E. Eaton, 
E. L. Jordan, W. N. Bagiev, E. G. Henderson, 0. C. 
Malone, W. 0. Vaughn, C. A. Eidson, W. M. Butler, G. 0. 
Kennedy, T. E. McLeod, James C. McCurdy, M. W. 
Ashurst, Jr., I. B. Johnson, W. D. Stewart, G. L. Long, 
J. S. Douglas, J. W. Humphries, J. W. Seabrooke, Roy C. 
Adamson, H. W. Davis, J. A. Hopper, C. L. Douglas, C. E. 
McElmurrav, J. W. Varnedoe, J. C. Beach, G. C. Forsyth, 
G. L. Kennedy, H. C. Peavv, D. L. Ailshie, R. J. Johnson, 
R. T. Doran, E. L. Green, R. E. Davis, V. G. Attebery, 
James E. Collier, Jr., L. A. Jackson, C. W. Naisli, 

73 Sr., G. L. Lallerstedt, W. H. Brown, T. E. White, 
0. F. Fuller, J. L. Dorminy, Oscar Cochran and J. D. 

Black, respectfully show this Honorable Court the follow¬ 
ing facts: 

1. The plaintiffs are seventy-six of the approximately 
ninety-five locomotive engineers employed by the Atlantic 
Coast Line Railroad Company on the section of its system 
known as the Western Division. (References made below 
to the “A. C. L.” are to the Atlantic Coast Line Railroad 
Company as it existed prior to January 1, 1946, unless 
otherwise specifically indicated.) 

2. The defendant Atlantic Coast Line Railroad Com¬ 
pany, a Virginia corporation, is a common carrier by rail¬ 
road with its principal place of business in Wilmington, 
North Carolina. 
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3. The defendant Grand International Brotherhood of 
Locomotive Engineers (sometimes referred to below as 
“B. L. E.”) is an unincorporated association with its prin¬ 
cipal office in the City of Cleveland, Ohio. It is a railway 
labor organization, national in scope, composed of, em¬ 
ployees of various railroads throughout the United States 
and Canada. 

4. The defendant National Mediation Board (sometimes 
referred to below as the “Board”) is an independent 
agency of the executive branch of the United States Gov¬ 
ernment, created by Public Law No. 442, 73rd Congress 
(45 U. S. C. A. 151 et seq.), known as the “Railway Labor 
Act ”, whose seal under the terms of said Act is judicially 
noticed by this Court, and whose principal office is located 
in the District of Columbia. 

5. The defendant Frank P. Douglas is a resident of the 
District of Columbia and is a member and Chairman of the 
National Mediation Board and is sued as a member of the 

said National Mediation Board. 

74 6. This is an action of a civil nature arising under 

the Constitution and laws of the United States, par¬ 
ticularly under the Railway Labor Act, 44 Stat. 577, 48 
Stat. 1185 (45 U. S. C. A. 151 et seq.), and is instituted 
pursuant to the provisions of said Railway Labor Act, as 
amended, the Administrative Procedure Act, Public Law 
404, 79th Congress (5 U. S. C. A. 1001 et seq.), the Federal 
Declaratory Judgment Act, 48 Stat. 955, 49 Stat. 1027, Jud. 
Code Sec. 274d (28 U. S. C. A. 400), the laws of the United 
States regulating commerce, and the general equity juris¬ 
diction of this Court. 

7. The railroad property constituting the Western Divi¬ 
sion of the A. C. L. was at one time the property of the 
Atlanta, Birmingham & Atlantic Railway Company. On 
November 22, 1926, the Atlanta, Birmingham and Coast 
Railroad Company was incorporated to acquire and op¬ 
erate the property of the Atlanta, Birmingham & Atlantic 
Railway Company, which acquisition was approved by the 
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Interstate Commerce Commission on December 21, 1926, in 
Finance Dockets Nos. 5454 and 5470, reported at 117 
I. C. C. Reports 181 and 439. As a part of said plan of 
reorganization, the A. C. L. acquired ownership of all of 
the common stock of the Atlanta, Birmingham and Coast 
Railroad Company. 

8. From 1926 to January 1, 1946, the Atlanta, Birming¬ 
ham and Coast Railroad Company was a connecting carrier 
with the A. C. L. but was operated as an independent en¬ 
tity, separate and distinct from the A. C. L., except that 
certain of the officers and managing personnel of the 
A. C. L. were also officers and personnel of the Atlanta, 
Birmingham and Coast Railroad Company. 

75 9. As of January 1, 1946, the A. C. L. acquired the 

property and franchises of the Atlanta, Birmingham 
and Coast Railroad Company, pursuant to approval 
granted by the I. C. C. on December 12, 1945, in Finance 
Docket No. 15015. The properties acquired in this trans¬ 
action included, in addition to other items, a line of railroad 
extending generally east and west between Birmingham, 
Alabama, and Atlanta, Georgia, via Manchester, Georgia, 
plus a line from Brunswick, Georgia, through Sessoms, 
Fitzgerald and Cordele to Manchester, Georgia, and two 
connecting lines running south, one from Fitzgerald, 
Georgia, to Thomasville, Georgia, and one from Sessoms, 
Georgia, to Waycross, Georgia, a total of 637 miles. 

10. The property and franchises of the said Atlanta, 
Birmingham and Coast Railroad Company have consti¬ 
tuted, since January 1, 1946, the Western Division of the 
A. C. L., but the management, operating personnel and 
methods of operation of the said property and franchises 
continue substantially the same as they were prior to Jan¬ 
uary 1, 1946, and are not confused or mingled with the 
personnel and operations of the A. C. L., except that certain 

vard facilities of the A. C. L. and the former Atlanta, 
* 

Birmingham and Coast Railroad Company have been con¬ 
solidated in two or more places. It has had its own general 
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superintendent, superintendent, superintendent of motive 
power, and other subordinate officials and clerical per¬ 
sonnel. All such officials and employees are on duty with 
and limit their activities to the Western Division exclu¬ 
sively. In like manner the train and engine service em¬ 
ployees, including the engineers on said Division, perform 
their duties on the Western Division and on no segment or 
portion of the A. C. L. 

11. The engineers employed on the property now consti¬ 
tuting the Western Division of the A. C. L. have been, since 

1910 and earlier, a separate craft or class of em- 
76 ployees for collective bargaining purposes, and have 

been organized and represented by a representative 
of their own choosing. In 1940 a dispute arose among this 
craft or class of engineers as to who was their lawful rep¬ 
resentative. The services of the National Mediation Board 
were invoked, and by a secret ballot of this craft or class 
of engineers, the Brotherhood of Locomotive Firemen and 
Enginemen was chosen as its representative for the pur¬ 
poses of the Railway Labor Act. The said Brotherhood 
continued as the representative of this craft or class of 
engineers until the occurrence of the events herein com¬ 
plained of. 

12. This craft or class of engineers has, throughout the 
whole period of its organization since prior to 1910, nego¬ 
tiated through its chosen representative with its employer 
for the establishment of satisfactory wages, rules and work¬ 
ing conditions. The last of said agreements governing 
wages, rules and working conditions was negotiated with 
the A. B. and C. on June 1, 1941, and was adopted and as¬ 
sumed by the A. C. L. on January 1, 1946, as an agreement 
between it and the craft or class of engineers employed on 
the said Western Division. 

13. The plaintiffs are listed in certain advantageous posi¬ 
tions on seniority rosters established and maintained exclu¬ 
sively for the Western Division, under the agreements de¬ 
scribed in paragraph 12 above. Such rosters are totally 
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distinct and separate from rosters maintained for the 
Northern and Southern Divisions of the A. C. L. Valuable 
property rights and privileges inhere to the plaintiffs in 
these rosters by reason of their positions, which are based 
on their periods of service with the Western Division and 
its predecessor, the A. B. and C. 

14. Prior to January 1, 1946, the craft or class of engi¬ 
neers employed on the A. C. L. was represented -for pur¬ 
poses of collective bargaining by the Brotherhood 

77 of Locomotive Engineers, one of the defendants 
herein. 

15. There were during the period January 1,1946 through 
August 27, 1946, approximately 913 engineers employed on 
the A. C. L. There were as of January 1,1946, and at all 
times thereafter, and still are, approximately 95 engineers 
who compose the craft or class of engineers employed on 
the Western Division of the A. C. L. 

16. In April, 1946, the B. L. E. filed with the National 
Mediation Board information to the effect that a dispute 
had arisen among the engineers employed on the A. C. L., 
including the Western Division, as to who was the lawful 
representative of said engineers, and the B. L. E. requested 
the National Mediation Board to investigate the alleged 
dispute and certify the representative of said engineers. 

17. In support of the invocation of the Board’s services 
and of the claim that a dispute existed as to the lawful rep¬ 
resentative of the engineers employed by the A. C. L., in¬ 
cluding the Western Division, as aforesaid, the B. L. E. cir¬ 
culated among the engineers employed on the A. C. L. 
proper a form for execution by said engineers authorizing 
and appointing the B. L. E. as the representative of all the 
engineers employed by the A. C. L., including the Western 
Division. More than half of the engineers employed on the 
A. C. L. proper executed said authorizations, but said au¬ 
thorizations were not circulated among, nor executed by, 
any of the engineers constituting the craft or class em¬ 
ployed on the said Western Division. 
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18. These plaintiffs allege that there was in fact no dis¬ 
pute among the craft or class of engineers employed on the 

A. C. L. proper as to the lawfful representative of the said 
craft or class; and that there was no dispute or discontent 
among the craft or class of engineers employed on the said 
Western Division as to who was the representative of this 

craft or class. 

78 19. The information and request filed by the 

B. L. E. with the National Mediation Board, as afore¬ 
said, was solely for the purpose of inducing the said Board 
to hold an election among all the engineers employed by 
the A. C. L., including those employed on the Western Di¬ 
vision, and thereby deprive the craft or class of engineers 
employed on the Western Division of the right to organize 
and bargain collectively through representatives of their 
owm choosing, as they have been accustomed to do for more 
than 35 years. The outcome of said election, if held, was 
known by all to be a foregone conclusion because the engi¬ 
neers who were employed by the A. C. L. and who had 
designated the B. L. E. as their representative far outnum¬ 
bered the engineers composing the craft or class employed 
on the Western Division. 

20. The National Mediation Board, proceeding upon a 
construction of the Railway Labor Act to the effect that all 
persons engaged in one type of work and employed by one 
carrier must be organized into one craft or class and choose 
one representative for collective bargaining purposes (car¬ 
rier-wide representation), accepted the invocation of its 
services by the B.L.E., as aforesaid, and held an election 
among all the engineers employed on the A.C.L., including 
the Western Division, for the purpose of ascertaining their 
choice of a representative. The craft or class of engineers 
employed on the Western Division was grouped with the 
engineers employed on the A.C.L. for the purpose of said 
election, and although these plaintiffs voted to reject the 

B. L.E. as their representative, the majority of the engineers 
participating in the election voted in favor of the B.L.E. 
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The National Mediation Board thereupon certified the 
B.L.E. as the representative of all the engineers employed 
on the A.C.L., including the craft or class of engineers em¬ 
ployed on the said Western Division, for the purposes 
79 of the Railway Labor Act. These plaintiffs promptly 
protested said certification to the National Mediation 
Board, but without avail. 

21. The decision of the Board, that it is required by the 
provisions of the Railway Labor Act to combine all of the 
engineers employed by the A.C.L., including the Western 
Division, into one craft or class for representation purposes, 
is arbitrary, capricious and contrary to law. It deprives 
the craft or class of engineers employed on the said West¬ 
ern Division of the right to organize and bargain collec¬ 
tively through a representative of their own choosing, which 
right was exercised and enjoyed by them since long prior 
to the enactment of the Railway Labor Act. The evidence 
before the Board, which is outlined in this complaint, dis¬ 
closes that the engineers on the Western Division of the 
Atlantic Coast Line, exclusive of engineers on other por¬ 
tions of said railroad system, constitute a craft or class 
within the meaning of the Railway Labor Act. 

22. On information and belief, plaintiffs allege that the 
defendant, B.L.E., has instituted or will soon institute nego¬ 
tiations with the Atlantic Coast Line Railroad Company, 
pursuant to said certification of the defendant Board, for 
the purpose of entering into an agreement -with said Com¬ 
pany governing wages, hours, rules and conditions of em¬ 
ployment of the plaintiffs and the other engineers on the 
Western Division. Plaintiffs further believe and allege that 
defendant, B.L.E., is seeking or will seek to substitute the 
agreement now in effect as to engineers on the A.C.L. 
proper, or an agreement similar thereto, for the agreement 
now- in effect as to engineers on the Western Division, and 
that such substitution would deprive plaintiffs of important 
contractual rights and concessions which they have obtained 
through long negotiations by the collective bargaining rep¬ 
resentative chosen by plaintiffs. 
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80 23. No dispute concerning representation within 
the meaning of the Railway Labor Act existed among 

the engineers employed by the Atlantic Coast Line as found 
by the Board in its certification dated August 27, 1946; nor 
does such a dispute exist at this time. There was no ques¬ 
tion raised among the engineers employed on the Western 
Division with respect to their representative, and no one 
had raised any such question on the A.C.L. proper respect¬ 
ing the collective bargaining representative of engineers in 
service thereon. The Board was therefore without jurisdic¬ 
tion to make an investigation and certification, and the said 
certification was arbitrary, capricious and unlawful. 

24. The plaintiffs, as an overwhelming majority of the 
craft or class of engineers on the said Western Division of 
the A.C.L., have the right under Sec. 2, Fourth, of the Rail¬ 
way Labor Act, to determine who shall be their representa¬ 
tive for the purposes of this Act. They do not desire to 
be represented by the B.L.E. and they respectfully decline 
to accept said labor union as their collective bargaining rep¬ 
resentative. 

25. The said certification by the Board, if permitted to 
take effect, would result in legal wrong and irreparable 
injury to the plaintiffs, and would have the effect of: 

(1) Depriving the plaintiffs of the right to organize and 
bargain collectively through representatives of their own 
choosing, as guaranteed by Sec. 2, Fourth, of the Railway 
Labor Act; 

(2) Depriving the plaintiffs of the right to have an effec¬ 
tive voice in the determination of their wages, hours, rules 
and the conditions of their employment, contrary to the 

provisions of the Railway Labor Act; and 

81 (3) Destroying and vitiating valuable seniority 
rights and other valuable contractual and property 

rights of the plaintiffs without due process of law, contrary 
to the provisions of the Fifth Amendment to the Constitu¬ 
tion of the United States. 

26. The plaintiffs have no adequate remedy at law. 
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Wherefore, plaintiffs pray: 

(1) That this Court declare that the National Mediation 
Board erred in its decision that the Railway Labor Act re¬ 
quires a craft or class of employees, for the purpose of 
choosing: a representative and engaging in collective bar¬ 
gaining, to be organized on a carrier-wide basis. 

(2) That this Court declare that the invocation of the 
National Mediation Board’s services under the circum¬ 
stances related herein was not authorized by the Railway 
Labor Act, and that the National Mediation Board was 
without jurisdiction to hold said election and certify the 
B.L.E. as the representative of all the engineers employed 
by the A.C.L., including those employed on the Western 
Division of the A.C.L., as constituting a craft or class. 

(3) That this Court declare that the certification of the 
B.L.E. as the representative of the craft or class of engi¬ 
neers employed on the Western Division of the A.C.L., in¬ 
cluding these plaintiffs, was contrary to law, and null and 
void. 

(4) That the plaintiffs, and each of them have such other 
and further relief as may be just and proper in the prem¬ 
ises. 

Gambrell & White 

82 E. Smythe Gambrell 

Edward S. White 
W. Glen Harlan 
825 Citizens & Southern 
National Bank Building, 
Atlanta 3, Georgia 

Llewellyn C. Thomas 
Hibbs Building 
Washington, D. C., 

Attorneys for Plaintiffs. 
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83 Filed Feb 20 1947 

Answer 

Atlantic Coast Line Railroad Company, answering the 
complaint in the above-entitled case, alleges and says: 

1. The allegations of Article 1 are not denied. 

2. The allegations of Article 2 are admitted. 

3. The allegations of Article 3 are admitted. 

4. The allegations of Article 4 are admitted. 

5. The allegations of Article 5 are not denied. 

6. The allegations of Article 6 are not denied. 

7. The allegations of Article 7 are admitted. 

8. The allegations of Article 8 are admitted. 

9. The allegations of Article 9 are admitted. 

10. The allegations of Article 10 are admitted. 

11. Defendant has no knowledge or information sufficient 
to form a belief as to the truth of the allegations of Article 

11, and, therefore, denies the same. 

84 12. As to Article 12 of the Complaint, this defend¬ 
ant admits that the current agreements with all 

classes of employees, including the engineers, governing 
wages, rules and working conditions on the Atlanta, Bir¬ 
mingham and Coast Railroad, were adopted and assumed 
by this defendant as of January 1, 1946, and said agree¬ 
ments are now in effect. Except as specifically herein 
admitted, this defendant has no knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in Article 12, and, therefore, denies the same. 

13. As to the allegations in Article 13, this defendant 
says that seniority rosters are established and maintained 
on each of the operating districts upon defendant’s line of 
road, and that no such seniority roster covers an entire 
division. On the Western Division there are two districts, 
each of which is covered by a seniority roster, which is 
separate and distinct from the other. It has not hereto¬ 
fore been suggested or proposed to this defendant by any 
party that the two districts, composing the Western Divi- 
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sion, be consolidated in any manner. Except as specifically 
admitted herein, the allegations of Article 13 are denied. 

14. The allegations of Article 14 are admitted. 

15. Answering Article 15 of the complaint, this defend¬ 
ant admits that there are approximately 913 engineers 
employed on the Atlantic Coast Line Railroad, and that 
there are approximately 95 engineers employed on the 
Western Division of Atlantic Coast Line Railroad. Except 
as specifically admitted herein, Article 15 is denied. 

16. The allegations of Article 16 are not denied. 

17. This defendant has no knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in Article 17, and, therefore, denies the 

same. 

S5 18. This defendant has no knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the 
allegations contained in Article 18, and, therefore, denies 
the same. 

19. This defendant has no knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in Article 19, and, therefore, denies the same. 

20. Answering the allegations of Article 20, this defend¬ 
ant admits that the National Mediation Board conducted 
an election among all the engineers employed on the 
Atlantic Coast Line Railroad, and that engineers operating 
on the Western Division thereof were included in the list 
eligible to vote in that election. As a result of said election 
the National Mediation Board certified the Brotherhood of 
Locomotive Engineers as the representative of all the 
engineers employed on the Atlantic Coast Line Railroad. 
Except as specifically admitted herein, this defendant has 
no knowledge or information sufficient to form a belief as 
to the other allegations of Article 20 and, therefore, the 
same are denied. 

21. The allegations of Article 21 are conclusions of law 
and not of fact, and, therefore, require no answer. 
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22. Answering Article 22 of the complaint, this defend¬ 
ant admits that negotiations have been instituted with the 
defendant, Brotherhood of Locomotive Engineers, which 
was certified by the National Mediation Board as the repre¬ 
sentative of the engineers, for the extension of the agree¬ 
ment now in effect on the Atlantic Coast Line proper to 
cover engineers on the Western Division. Except as spe¬ 
cifically admitted herein, the allegations of Article 22 are 
denied. 

23. This defendant has no knowledge or information 
sufficient to form a belief as to the truth of the allegations 

of Article 23 and, therefore, the same are denied. 

86 24. This defendant has no knowledge or informa¬ 

tion sufficient to form a belief as to the truth of the 
allegations of Article 24 and, therefore, the same are 
denied. 

25. The allegations of Article 25 are denied. 

26. The allegations of Article 26 are denied. 

Wherefore, having answered the complaint of plaintiffs, 

this defendant prays the Court that this suit be dismissed 
as to it, and that it recover its cost of the plaintiffs in this 
action. 

Thomas W. Davis 
Thomas W. Davis, 

Wilmington, N. C. 

Robert R. Faulkner 
Robert R. Faulkner, 

940 Shoreham Building, 
Washington 5, D. C. 

Attys. for Atl. Coast Line 
R.R. Co. 
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State of North Carolina, 

County of New Hanover, ss: 

Personally appeared before me, W. T. Marable, who 
being duly sworn, deposes and says that the Atlantic Coast 
Line Railroad Company is a corporation and he is one of 
its officers, to-wit, Assistant Secretary; that he has read 
the foregoing Answer and that the same is true of his own 
knowledge, except as to those matters set forth therein on 
information and belief, and as to those matters he believes 
it to be true. 

W. T. Marable 
W. T. Marable 

Subscribed and sworn to 
before me this 18th day 
of February, 1947. 

(Seal) B. B. Reynolds 
B. B. Reynolds, 

Notary Public. 

(My commission expires January 6, 194S.) 

S7 Filed Apr 14 1947 

Motion to Dismiss for (1) Lack of Jurisdiction Over the 
Subject Matter, (2) Lack of Jurisdiction Over the Per¬ 
son, and (3) Failure to State a Claim Upon Which Re¬ 
lief can be Granted 

The defendant Grand International Brotherhood of 
Locomotive Engineers moves the Court as follows: 

1. To dismiss the action because the complaint fails to 
state a claim within the jurisdiction of this Court in that 
the matter alleged is not subject to judicial review. 

2. To dismiss the action because the complaint fails to 
state a claim in which this Court has jurisdiction over the 
defendants National Mediation Board or its chairman, 
Frank P. Douglass, whereby the Court is also without 
jurisdiction to act respecting this defendant. 
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3. To dismiss the action because the complaint fails to 
state a claim upon which relief can be granted or a dec¬ 
laration made as prayed in said complaint or otherwise. 

Clarence E. Weisell, 

, 1708 Union Commerce Bldg. 

Cleveland 14, Ohio 
Carl McFarland 
Carl McFarland, 

Stephen J. Angland 
Stephen J. Angland, 

1302 18th St., N. W. 

April 14, 1947. Washington 6, D. C. 

88 Filed Apr 14 1947 

Motion to Dismiss 

Defendants National Mediation Board and Frank P. 
Douglass moves the Court to dismiss the action for the fol¬ 
lowing reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The actions of the defendants National Mediation Board 
and its Chairman, Frank P. Douglass, of which plaintiffs 
complain are not subject to judicial review. 

2. The complaint fails to state a claim upon which relief 
can be granted, or a declaration made as prayed in said 
complaint or otherwise. 

Edward J. Hickey, Jr., 

Special Assistant to the Attor¬ 
ney General. 

Attorney for National Media¬ 
tion Board and Frank P. Doug- 
Wendell Berge, lass. 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

April 14, 1947. 

• ••••••••• 
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89 Filed Jun 12 1947 

Judgment, Order, and Decree 

This cause having come on for hearing upon the motions 
to dismiss filed by the defendants, National Mediation 
Board, Frank P. Douglass, Chairman, National Mediation 
Board, and Grand International Brotherhood of Locomo¬ 
tive Engineers, and the Court, upon consideration of the 
pleadings and supporting memoranda filed herein and the 
arguments of counsel, having concluded, found and deter¬ 
mined that the motions to dismiss should be granted, it is 
hereby 

Ordered, Adjudged, and Decreed that the motions to dis¬ 
miss the complaint be, and they are hereby granted, and the 
complaint is hereby dismissed with prejudice, at plaintiffs’ 
cost. 

This 12th day of June 1947. 

Edwabd M. Curran 
Justice, 

United States District Court 
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39mteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9636 

J. W. Kirkland, et al., appellants 

v. 

Atlantic Coast Line Railroad Company, Grand Interna¬ 
tional Brotherhood of Locomotive Engineers, National 
Mediation Board, and Frank P. Douglass, appellees 


APPEAL FROM A JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR NATIONAL MEDIATION BOARD AND 
FRANK P. DOUGLASS, APPELLEES 


COUNTERSTATEMENT OF THE CASE AND 
PROCEEDINGS BELOW 

Since the statement of the case and proceedings below ad¬ 
vanced in appellants’ brief presents a more restricj§d theory of 
the case than was presented to the District Court, we consider 
it necessary to make this counterstatement. 

Appellants initiated this proceeding below by filing a com¬ 
plaint for a declaratory judgment against the National Media¬ 
tion Board (hereinafter sometimes referred to as the Board), 
its chairman, Frank P. Douglass, the Grand International 
Brotherhood of Locomotive Engineers (hereinafter called the 
Brotherhood of Engineers), and the Atlantic Coast Line Rail¬ 
road Company (hereinafter sometimes referred to as the car¬ 
rier). 

(l) 
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Appellants invoked the jurisdiction of the District Court 
under the provisions of the Railway Labor Act, the Administra¬ 
tive Procedure Act, the Federal Declaratory Judgment Act, 
and the court’s general equity jurisdiction. 

The facts alleged in appellants’ complaint may be summarized 
briefly as follows: 

In April 1946, the Brotherhood of Engineers invoked the 
services of the Board to investigate a dispute among the engi¬ 
neers employed by the Atlantic Coast Line Railroad, including 
the so-called Western Division thereof (formerly known as 
the Atlanta, Birmingham & Coast Railroad Company) 1 for the 
purpose of designating and certifying their representatives for 
collective bargaining with the carrier. 

At the time the application was received, locomotive engi¬ 
neers of the so-called Western Division were represented by the 
Brotherhood of Locomotive Firemen and Enginemen (herein¬ 
after called the B. L. F. & E.). The locomotive engineers on the 
remaining portion of the Railroad were represented by the 
Brotherhood of Engineers. Proceeding pursuant to Section 2, 
Ninth of the Railway Labor Act (44 Stat. 577; 48 Stat. 1186; 
45 U. S. C. § 152), the Board decided to hold an election, and 
it designated all engineers of the carrier as participants. The 
election was held and the Brotherhood of Engineers received 
the highest number of votes. Thereupon the Board certified 
the Brotherhood of Engineers as the representative of all the 
engineers employed by the Atlantic Coast Line Railroad for 
collective bargaining purposes. 

Appellants contended that the engineers of the so-called 
Western Division of the Railroad should be permitted separate 
representation instead of being compelled to abide the result 
of a carrier-wide election (App. 9, par. 24). 2 In their brief 

1 As of January 1, 1946, Atlantic Coast Line acquired the property and 
franchise of the Atlanta, Birmingham and Coast Railroad Company pursuant 
to approval granted by the Interstate Commerce Commission on December 
12,1945. Atlantic Coast Line Railroad Co., et al. Purchase, Finance Docket 
No. 15015, 261 I. C. C. S20. Previously, in 1926 Atlantic Coast Line had 
acquired ownership of all the common stock of A., B. & C. Ry. Co., but since 
A., B. & C. was an independently operated carrier until January, 1946, the 
Board certified the B. L. F. & E. as its representative in 1940. 

* All “App.” citations are to the Joint Appendix annexed to appellants’ 
brief. 








s 


3 


before this Court (pp. 5-6) appellants make the statement that 
they “did not ask the Court to control the Board’s discretion 
in any way.” They further state that the District Court “was 
not asked to order the Board to withdraw its certification of the 
Brotherhood of Locomotive engineers, # # * or to take 
any other specific action,” but “simply to inform the Board 
that it has the legal power and discretion, under the Act, to 
establish less-than-carrier-wide crafts or classes in cases where 
it finds that the facts warrant such action.” 3 [Italics appel¬ 
lants.] Appellants then go on to speculate that if the Board 
is thus free from its “self-imposed inhibition, ”j’t“will volun¬ 
tarily correct the erroneous certification involved in this case.” 4 

But in their complaint before the District Court, appellants 
took a different approach. First, they claimed that no dispute 
concerning representation within the meaning of the Railway 
Labor Act existed among the engineers employed by the At¬ 
lantic Coast Line (App. 9, par. 23). Then they stated that the 
Board “was therefore without jurisdiction to make an investi¬ 
gation and certification, and the said certification was arbitrary, 
capricious, and unlawful.” (Ibid.). On this basis, they specifi¬ 
cally prayed that the District Court declare “that the National 
Mediation Board was without jurisdiction to hold said election 
and certify the B. L. E. as the representative of all the engi¬ 
neers employed by the A. C. L.,” and also declare that the 
Board’s certification “was contrary to law, null and void” (App. 
10) .* 

It was on the basis of the foregoing allegations of the com¬ 
plaint, among others, that the District Court granted the 
motions to dismiss rather than on the more restricted approach 
which appellants adopt in their brief to this Court—although 
the action is warranted under either theory. 

* In short, appellants now appear to claim that the Board has the right to 
proceed to conduct the election on a carrier-wide basis if it first exercises 
its “discretion,” and as a result of such discretion determines that the 
election should be conducted on that basis. 

Appellants’ Brief, p. 6. 

* The relief here requested certainly requested the District Court to take 
“specific action” and “order the Board to withdraw its certification.” Assum¬ 
ing that the supporting allegation of lack of jurisdiction in the Board to 
hold the election could be proven, the District Court would certainly not 
remand the case to the Board “for the exercise of the Board’s discretion.” 
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QUESTIONS PRESENTEE 

1. Whether the District Court had jurisdiction to review the 
action of the Mediation Board in certifying a collective bar¬ 
gaining representative under the Railway Labor Act, including 
the question of what effect, if any, the Administrative Proce¬ 
dure Act has on the problem. 

2. Assuming, arguendo, that judicial review is available, 
whether the decision of this Court in Switchmen's Union of N. 
America v. National Mediation Board, 77 App. D. C. 264, 135 
F. (2d) 785, does not foreclose the question of whether or not 
Section 2, Ninth of the Railway Labor Act gives discretion to 
the Board to split the craft or class of a single carrier into 
separate geographical units. 

STATUTES INVOLVED 

The statute involved is the Railway Labor Act, as amended 
in 1934 (48 Stat. 1185-1197, 45 U. S. C. § 151 et seq.). The 
pertinent provisions of the Act are set forth in the Supplement 
to this brief, infra, pp. 27-29. 

Such portions of the Administrative Procedure Act® as 
appellees consider relevant to the problems of this case are 
quoted in the text of this brief. 

SUMMARY OF ARGUMENT 

I 

The certification involved in this case is not subject to 
judicial review on the authority of Switchmen's Union v. Na¬ 
tional Mediation Board, 320 U. S. 297. That decision is con¬ 
trolling here. United Transport Service Employees of America 
v. Mediation Board, 79 App. D. C. 15, 141 F. (2d) 724; Nat'l 
Fed. of Ry. Workers v. Mediation Board, 79 App. D. C. 16,141 
F. (2d) 725; Order of Railway Conductors v. Mediation Board, 
79 App. D. C. 1,141 F. (2d) 366, writ dismissed 323 U. S. 166. 

The Administrative Procedure Act does not confer judicial 
review in this case. Appellants’ contention that by the Ad¬ 
ministrative Procedure Act Congress intended to overturn the 

* Act of June 11, 1946, Public Law No. 404, as amended, 60 Stat. 237-244, 
5 U. S. C. § 1001 et seq. 
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Supreme Court’s ruling in the Switchmen's case and provide 
review of certification proceedings of the Mediation Board is 
unsound. Section 10 of that Act provides for review “Except so 
far as (1) statutes preclude judicial review or (2) agency action 
is by law committed to agency discretion.” Accordingly, all 
of the provisions of Section 10 are inapplicable to the extent 
that other statutes preclude judicial review. The Supreme 
Court has interpreted the Railway Labor Act as manifesting a 
congressional intent to preclude judicial review of certification 
proceedings by the National Mediation Board. 

Both the terms of Section 10 and its legislative history clearly 
show that it is merely declaratory of existing law, Olin Indus¬ 
tries v. National Labor Relations Board, 72 F. Supp. 225, 228 
(D. Mass., 1947), and that it does not confer jurisdiction 
beyond that which exists under the Railway Labor Act. 

Specifically, the legislative history of the terminology used 
in the introductory exceptions of Section 10 shows that Congress 
did not intend to abrogate or revise previous acts of Congress 
which by their terms or by court interpretation precluded ju¬ 
dicial review. As originally drawn, the bill which became the 
Administrative Procedure Act might have had the effect of 
precluding review only where Congress had expressly so pro¬ 
vided in the terms of the statute. As revised and finally passed, 
however, the conditional words “expressly” were deleted from 
the Act. 

The Federal Declaratory Judgment Act is available only in 
cases where the courts have jurisdiction and which state claims 
upon which relief can be granted. Accordingly, because there 
is no jurisdiction to review the subject matter of appellants’ 
complaint in this case, no relief can be granted through declara¬ 
tory judgment. 

II 

Assuming, arguendo, that judicial review in this case is 
available, this Court’s decision in the Switchmen’s case 7 
requires dismissal of the action. 

Aside from jurisdictional defects, only one critical issue is 
presented: Is the Board’s construction valid that, in conduct- 


7 77 App. D. C. 264,135 F. (2d) 785 (1943). 



‘ ' 6 

mg a certification proceeding under Section 2, Ninth of the 
Railway Labor Act, it is required by the statute to conduct the 
election on a carrier-wide basis without regard to geographical 
segments of the carrier where there is no dispute that only one 
carrier is involved nor any dispute concerning the functional or 
occupational work of the employees. 

This question has been fully considered by this Court in the 
Switchmen’s case which involved substantially identical facts 
and issues to those presented in the case at bar. 8 There the 
Court rejected the very contentions now urged by appellants, 
and held that the Board had no discretion to split the craft or 
class of a single carrier into separate geographical units. This 
conclusion of the Court is supported by the only available mani¬ 
festation of congressional intent.. The congressional debates 
and committee reports are silent on the precise point, but both 
Coordinator of Transportation Eastman, who explained the bill 
to the congressional committees, and the representatives of the 
carriers who opposed the bill in committee, concurred in their 
understanding that the words “craft or class” had the meaning 
which the Board has attributed to them. 9 

Apparently, appellants have abandoned on this appeal their 
claim in the District Court that no dispute concerning represen¬ 
tation existed among the engineers employed by the Atlantic 
Coast Line, and that therefore the Board was without juris¬ 
diction to make the certification. The contention is obviously 
unsound. It necessarily assumes that each geographical unit or 
division of the carrier constitutes a separate bargaining unit. 
But this assumption begs the question, since that is the precise 
issue to be decided. 

Appellants’ ultimate aim is to obtain recognition from the 
Board that as engineers of the so-called Western Division they 
constitute a separate craft or class entitled to separate repre¬ 
sentation from the other engineers employed by the carrier. 
They maintain that if the Board is instructed to exercise its 
discretion, it will voluntarily correct the erroneous certification 

•No claim has been made by appellants that the facts and issues In the 
two cases are distinguishable. 

• The pertinent excerpts from the testimony before the congressional com¬ 
mittees are presented in the Court’s opinion (77 App. D. C. 204, 274-275; 135 
F. (2d) 785, 795-796). 
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involved in this case. The contention is obviously without 
merit. It necessarily means that every segment of a large rail¬ 
road which was operated originally by an independent carrier, 
and whose employees accordingly once constituted separate 
crafts or classes, should continue to be treated separately after 
the independent carriers are merged. It is readily apparent that 
when Congress passed the Railway Labor Act it did not intend 
the incongruous result of nonexistent operating units forming 
the basis for separate craft or class representation—and neither 
would the Board. 

ABGUMENT 

I 

Certification Proceedings by the Mediation Board Are 
Not Judicially Reviewable 

A. This Case is Controlled by the Supreme Court’s Decision 
in the Switchmen’s Union Case 

The short answer to this case is that identical issues to those 
now presented (with the exception of the effect of the Admin¬ 
istrative Procedure Act on the issue of jurisdiction, which will 
be later discussed) have been previously passed upon by this 
Court and by the Supreme Court. 

On July 10, 1942, Mr. Justice O’Donoghue of the District 
Court of the United States for the District of Columbia in 
Switchmen’s Union of N. America, et al., v. National Mediation 
Board, et al., after a review on the merits of contentions sub¬ 
stantially identical to those advanced by appellants in this case, 
dismissed plaintiffs’ complaint as without merit. The District 
Court entered findings of fact and conclusions of law support¬ 
ing the action of the Board but filed no written opinion. This 
Court affirmed that judgment, Switchmen’s Union of N. 
America v. National Mediation Board, et al., 77 App. D. C. 264, 
135 F. (2d) 785 (1943), holding that under Section 2, Ninth 
of the Railway Labor Act the Board was required to conduct 
an election among employees engaged in the same occupation 
on a carrier-wide basis if the railroad lines involved were those 
of a single carrier. 10 On appeal, the Supreme Court did not 

10 The unity of the carrier is not disputed in the case at bar. 

708116—17 - 2 . ' ' 
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reach the merits but dismissed the action on the ground that 
there was no jurisdiction in the courts to review certifications 
of collective bargaining representatives by the Mediation 
Board under the Railway Labor Act, Switchmen's Union v. 
National Mediation Board, 320 U. S. 297 (1943). Appellees 
submit that this decision is controlling here. United Transport 
Service Employees of America v. Mediation Board, 79 App. 
D. C. 15,141 F. (2d) 724 (1944); Nat’l. Fed. of Ry. Workers v. 
Mediation Board, 79 App. D. C. 16, 141 F. (2d) 725 (1944); 
Order of Railway Conductors v. Mediation Board, 79 App. 
D. C. 1, 141 F. (2d) 366 (1944), writ dismissed 323 U. S. 166. 

In the Switchmen’s case, the Brotherhood of Railway Train¬ 
men sought to be the representative of all the yardmen of the 
rail lines operated by the New York Central Railroad. The 
Switchmen’s Union contended that yardmen of certain desig¬ 
nated parts of the New York Central (lines west of the New 
York Central and the subsidiary Michigan Central Railroad) 
constituted a separate craft or class and were thus entitled to 
their own collective bargaining representatives. As in this 
case, the Switchmen contended (1) that the Board and its 
members were without jurisdiction to entertain the invocation 
of its services by the Brotherhood of Railway Trainmen (VoL 
15, U. S. Supreme Court Records and Briefs, Case No. 48, Oct. 
Term 1943, Transcript of Record, p. 19) (2) that no repre¬ 

sentative dispute existed within the meaning of the Railway 
Labor Act (Id. at pp. 17,21)(3) that the yardmen employed 
on the Michigan Central Railroad and those employed on the 
New York Central Lines West constituted a separate craft or 
class of employees (Id. at p. 19) ; 13 (4) that the Railway Labor 
Act does not require the Board to combine all yardmen on a 
carrier-wide basis in holding an election to determine a single 
collective bargaining representative (Id. at pp. 19, 20) ; 14 (5) 
that the Board’s certification was arbitrary, capricious and un¬ 
lawful (Id. at p. 23) ; 15 and (6) that the certification of the Board 
should be annulled, vacated, and set aside by the court (Id. 

U C/. App. 9 (par. 23), 10. • 

u Cf. App. 9 (par. 23). 

“ Cf. App. 8 (par. 21). 

54 Cf. App. 8 (par. 21). 

“ Cf. App. 9 (par. 23). 
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at p. 26) 16 because it was illegal, invalid, null and void, (Id. at 
p. 23) , 17 for the reason among others that plaintiffs would be 
deprived without due process of law of valuable seniority, con¬ 
tractual and property rights and the right to a representative 
of their own choice for collective bargaining purposes, which 
rights had long been enjoyed in accordance with customary prac¬ 
tice and long established precedent. (Id. at p. 23). 18 

The substantial identity of the allegations in appellants’ 
complaint with the foregoing convincingly demonstrates that 
the issues in this case are identical with those passed upon by 
the Supreme Court in the Switchmen’s case. 

Appellants concede that the Supreme Court in the Switch¬ 
men’s case held that a certification by the Mediation Board 
under Section 2, Ninth was not judicially re viewable (appel¬ 
lants’ brief p. 9). But they make the further statement that 
the Supreme Court did not find that the statute “precluded” 
judicial review but simply declined to “infer” a provision for 
judicial review. 

On the contrary, we submit that the Court’s language in the 
Switchmen’s case clearly demonstrates that it interpreted the 
Act as an intention by Congress to preclude judicial review. 
Several statements in the Court’s opinion forcibly illustrate 
this. In discussing its reasons for denying judicial review the 
Court stated: 

Generalizations as to when judicial review of admin¬ 
istrative action may or may not be obtained are of course 
hazardous. Where Congress has not expressly author¬ 
ized judicial review, the type of problem involved and 
the history of the statute in question become highly 
relevant in determining whether judicial review may be 
nonetheless supplied. See United States v. Griffin , 303 
U. S. 226, 232-237. 19 As is indicated at some length in 

11 Cf. App. 10. Asking a court to declare a certificate contrary to law, null 
and void, is tantamount to asking that it be annulled and set aside. 

17 Cf. App. 10. 

“ Cf. App. 9 (par. 25). 

11 This expression by the court and citation clearly indicates that the 
Court will infer review where not expressly provided if It concludes from its t 
interpretation of the history and purpose of the statute that such was 
Congress’s intention or is constitutionally required. Cf. cases cited in 
footnote 24, infra. 
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General Committee of Adjustment v. Missouri-Kansas- 
Texas R. Co. [320 U. S. 323], the emergence of railway- 
labor problems from the field of conciliation and media¬ 
tion into that of legally enforcible rights has been quite 
recent. * * * On only a few phases of this contro¬ 
versial subject has Congress utilized administrative or 
judicial machinery and invoked the compulsions of the 
law. We need not recapitulate that history here 20 [320 
U. S. 297, 301-302]. 

»***«• 

* * * Where Congress took such great pains to 
protect the Mediation Board in its handling of an ex¬ 
plosive problem, we cannot help but believe that if 
Congress had desired to implicate the federal judiciary 
and to place on the federal courts the burden of having 
the final say on any aspect of the problem, it would have 
made its desire plain. [Id. at 303.]. 

***** 

When Congress in § 3 and in § 9 provided for judicial 
review of two types of orders or awards and in § 2 of the 
same Act omitted any such provision as respects a third 
type, it drew a plain line of distinction. And the infer¬ 
ence is strong from the history of the Act that that 
distinction was not inadvertent. The language of the 
Act read in light of that history supports the view that 
Congress gave administrative action under Section 2, 
Ninth, a finality which it denied administrative action 
under the other sections of the Act. [Id. at p. 306, italics 
supplied.] 

* * * * * 

While the Mediation Board is given specified powers 
in the conduct of elections, there is no requirement as to 
hearings. 21 * * * The Mediation Board makes no 

30 A detailed review of the legislative history of the Railroad Labor Act 
and the reasons leading to the court’s conclusion that Congress had fashioned 
a remedy in this type of administrative action to which judicial review is 
not applicable is supplied in General Committee v. M-K-T R. Co., 320 U. S. 
323, 329-337, a companion case to the Sicitchmcn's decision decided on the 
same day. 

“ No hearing was held by the Mediation Board in the case at issue. 
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“order.” And its only ultimate finding of fact is the 
certificate. Virginian Ry. Co. v. System Federation, 
Supra, p. 562. [300 U. S. 515]. The function of the 
Board under § 2, Ninth is more the function of a referee. 
To this decision of the referee Congress has added a 
command enforceable by judicial decree. But the “com¬ 
mand” is that “of the statute, not of the Board” Id. 

at p. 562. [320 U. S. 297, 304, italics supplied.] 

***** 

# * # Under this Act Congress did not give the 
Board discretion to take or withhold action, to grant or 
deny relief. It gave it no enforcement functions. It 
was to find the fact and then cease. * * * the dis¬ 
pute was to reach its last terminal point when the 
administrative finding was made. There was to be no 
dragging out of the controversy into other tribunals of 
law. [Id. at p. 305, italics supplied.] 

In the face of the foregoing we fail to see how it can be seri¬ 
ously urged that the Supreme Court “did not find that the 
statute ‘precluded’ judicial review”. 22 It seems inescapably 
clear that the Court was persuaded from the particular design 
and purpose of the Railway Labor Act that Congress did not 
intend certifications by the Board to be judicially re viewable, 
and that its action in omitting provision for such review was 
deliberately and advisedly taken because of the nature of the 
administrative action to be taken. 23 

Appellants’ efforts to explain away these specific reasons of 
the Supreme Court for denying judicial review (appellants’ 
brief pp. 18-22) are predicated upon the claim that through the 
omnibus legislation of the Administrative Procedure Act Con¬ 
gress repealed its specific indications of intent in the Railway 
Labor Act as interpreted by the Supreme Court. That this is 
clearly not the case, will be shown below in discussion of the 
Administrative Procedure Act. 

In recent cases the Supreme Court has had occasion to refer 
to its decision in the Switchmen's case, and on each of these 
occasions neither majority nor dissenting opinions of the court 
have questioned the validity of that decision. On the contrary, 

3 Appellants’ Brief, p. 17. 

3 See also the Court’s observations in General Committee v. M.-K.-T. R. Co., 
320 U. S. 323 at 332-333, 335, 336-337. 
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A 


the Court has carefully distinguished the holding in the Switch¬ 
men's case from factual situations which do not disclose the 
particular type of administrative action and circumstances of 
its exercise presented by certification proceedings under Sec¬ 
tion 2, Ninth of the Railway Labor Act. 24 

B. The Administrative Procedure Act Does Not Confer 
Judicial Review in This Case 

Any contention that the Supreme Court’s holding in the 
Switchmen’s case has been vitiated by the enactment of the 
Administrative Procedure Act is wholly without merit. 

In their argument against the District Court’s dismissal of 
their complaint for lack of jurisdiction, appellants rely on Sec¬ 
tion 10 of the Administrative Procedure Act as remedying “the 
previous lack of judicial relief” (appellants’ brief, p. 7). They 
invoke specific provisions of Section 10 23 in addition to other 
provisions of the Administrative Procedure Act 26 to support 
their claim that the Board’s certification proceedings are now 
judicially reviewable. 

That such was not the intention of Congress is immediately 
apparent from the plain language of Section 10 itself w’hich 
provides for judicial review of agency action “Except so far as 
(1) statutes preclude judicial review or (2) agency action is by 
law committed to agency discretion.” 27 Accordingly, all of 

34 See Order of Conductors v. Swan, 329 U. S. 520, 524 (1947) ; Steele v. 
L. d N. R. Co., 323 U. S. 192, 205, 207 (1944) ; Tunstall v. Brotherhood, 323 
U. S. 210,213 (1944) ; Order of Conductors v. Pitney, 326 U. S. 561, 566 (1946); 
Elgin J. d E. R. Co. v. Burley, 325 U. S. 711, 721,722 (1945) ; Stark v. Wickard, 
321 U. S. 28S, 303 (1944); Order of Conductors v. Penn. R. Co., 323 U. S. 170, 
172 (1944). 

Dissenting opinions: Order of Conductors v. Swan, supra at 530; Order of 
Conductors v. Pitney, supra at 56S; Elgin, J. <£ E. R. Co. v. Burley, supra at 
750-751, see also on rehearing 327 U. S. 661 at 677; Stark v. Wickard, supra 
at 313, 314. 

58 60 Stat. 243, 5 U. S. C § 1009. 

“Sections 2 (a), (f), (g) and 5 (appellants’ brief, pp. 9-12). 

”60 Stat. 243, 5 U. S. C. § 1009. The two exceptions stated are inseparably 
interrelated in the case at bar because it was in large measure due to the 
nature of the administrative action to be taken by the Mediation Board in 
certifying collective bargaining representatives (mediation as contrasted 
with adjudication) that the Supreme Court concluded that Congress did not 
intend such action to be judicially reviewable. The Court conceded the clear 
right of the Board to interpret the meaning of “craft” as used in Section 2, 
Ninth as essential to the performance of Its duty (320 U. S. 297 at 305). 





13 


the provisions of Section 10 are inapplicable to the extent that 
other statutes preclude judicial review. This necessarily 
means that if the Railway Labor Act precludes judicial review 
of certification proceedings by the Mediation Board, the Ad¬ 
ministrative Procedure Act expressly sanctions the continued 
preclusion of such review. Yet appellants contend that “There 
is nothing in the Railway Labor Act which ‘precludes’ judicial 
review within the meaning of the introductory exceptions of 
Section 10 of the Administrative Procedure Act” (Appellants’ 
Brief, p. 7). 

Appellant’s argument boils downs to an attempt to persuade 
this Court that because the Railway Labor Act does not ex¬ 
pressly preclude judicial review of certification proceedings, such 
preclusion does not exist within the meaning of the exception 
clauses of Section 10. But congressional intent to preclude 
judicial review may be established through court interpreta¬ 
tion as well as by express statutory terms. 

Appellants utterly ignore this critical fact. But Congress did 
not ignore it when the Administrative Procedure Act was 
passed. When S. 7 was introduced in the Senate on January 
6,1945, the introductory phrase of Section 10 read “Except (1) 
so far as statutes expressly preclude judicial review * * *” 
[Italics supplied]. 28 After careful consideration and analysis 
by the Senate Judiciary Committee of suggested changes and 
modifications by the Attorney General and other interested 
parties, S. 7 was revised 20 so that, among other changes, the 

* H. R. 1203, 79th Cong., 1st Sess., the companion biU to S. 7, introduced 
in the House on January 8, 1945, contained an identical provision. See 
Administrative Procedure Act: Legislative History, 79th Congress, 1944—4(5 
(1946) Sen. Doc. No. 248, 79th Cong., 2d Sess., p. 160. Since the original 
text of S. 7 was the same as the original text of H. R. 1203, only the latter 
bill was reproduced in Sen. Doc. No. 248 (see Sen. Doc. No. 248 at p. 11). The 
cited document is particularly useful and convenient. It contains the Act, 
the Senate Committee Print, the Senate and House Reports, proceedings 
from the Congressional Record in regard to the Act, and a complete index 
by sections. It is cited extensively in this brief and in appellants’ brief. It 
will be referred to hereafter as Sen. Doc. No. 248. 

* See Sen. Doc. No. 248 at pp. 190-191. The final revised Committee Print 
of the bill was issued October 5,1945. 







14 


word “expressly” was deleted from the introductory language 
of Section 10. 30 The deletion obviously represents recognition 
by Congress that court interpretation, derived from the context 
of particular statutes, that Congress intended to preclude judi¬ 
cial review is as conclusive and effective as where Congress 
expressly so provides. 

This precise point was particularly brought to the attention 
of Congress by the Attorney General. In submitting his views 
on the revised S. 7 at the request of the Senate Judiciary Com¬ 
mittee, he made the following statement with respect to 
Section 10: 31 

This section, in general, declares the existing law 
concerning judicial review. It provides for judicial 
review except insofar as statutes preclude it, or insofar 
as agency action is by law committed to agency discre¬ 
tion. A statute may in terms preclude judicial review 
or be interpreted as manifesting a congressional inten¬ 
tion to preclude judicial review. Examples of such 
interpretation are: Switchmen’s Union of North Amer¬ 
ica v. National Mediation Board (320 U. S. 297); Amer¬ 
ican Federation of Labor v. National Labor Relations 
Bocvrd (308 U. S. 401); Butte, Anaconda and Pacific 
Railway Co. v. United States (290 U. S. 127). * * * 
[Italics supplied.] 

Consequently, Congress had before it the very problem 
which provides the issue in this case—whether the Adminis¬ 
trative Procedure Act was to be interpreted as overturning 
the Supreme Court’s decision in the Switchmen’s case. If 
Congress had any doubt about the validity or correctness of 
the Supreme Court’s interpretation of legislative intent under 
the Railway Labor Act, the opportunity was certainly clearly 
available to at least say so, if not to take corrective action. It 
seems to us not only fair to claim but clearly apparent that 

“The revised text which shows the deletion of the conditional word 
“expressly” is reflected in the Senate Committee Print of June 1945 (Sen. 
Doc. No. 248, p. 35). 

Nowhere in their brief do appellants discuss this significant revision of 
the introductory language of Section 10, although it was stressed by appellees 
in brief and oral argument before the District Court. 

” Sen. Doc. No. 248 at pp. 229-230. 
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Congress was satisfied with such construction. They deliber¬ 
ately provided for its continued existence through revision of 
the introductory language of Section 10, and they also incorpo¬ 
rated as an appendix to the Senate Judiciary Committee 
report the Attorney General’s views 32 which among other 
things pointed out the dual aspect of the language used. 

With this interpretation of the introductory language of Sec¬ 
tion 10 before it and made a part of the legislative history, 
neither the Senate Judiciary Committee nor the Senate made 
any further change in the language of Section 10 nor suggested 
any disagreement or dissatisfaction with the Attorney General’s 
interpretation of that language. The only valid conclusion is 
that in the absence of conflicting or contradictory interpreta¬ 
tion, the views incorporated serve as an indication of Con¬ 
gressional intent. 33 

In their brief appellants (p. 24) attempt to show that the 
Senate Committee did contradict the Attorney General’s views 
on Section 10. But the passages which they quote in their 
brief (p. 24) refer to the bill as a whole, not to Section 10. The 
Attorney General did not claim that the bill as a whole was a 
“codification of administrative law” nor a “specification of the 
details of administrative procedure.” 34 The Attorney General’s 
observation was directed specifically to Section 10, and as to 
that section alone he stated that in general it declared the 
existing law concerning judicial review. 

We submit that the terms and legislative history of the Ad¬ 
ministrative Procedure Act fully support the view that it was 
designed in general to declare the existing law concerning judi¬ 
cial review. The only court decision of which we have knowl¬ 
edge on the precise point reaches that conclusion. In Olin 

“ Id. at pp. 191, 223. 

** In American Stevedores v. Porello, 330 U. S. 446, 452-453 (1947), the 
Supreme Court held that the incorporation within a congressional com¬ 
mittee report of a letter from the Attorney General stating his opinion as to 
the purpose of proposed legislation, in the absence of contradiction in the 
report, serves as an indication of the Committee’s opinion on the intended 
effect of the legislation. 

** Repeatedly in their brief appellants make it appear that the Attorney 
General concluded that “no change in the law would result from the Admin¬ 
istrative Procedure Act” (appellants’ brief, pp. 24, 26, 29). 
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Industries, Inc. v. National Labor Relations Board, 72 F. Supp. 
225 (D. Mass., 1947) the court stated (p. 228): 

Both the terms of this section, and its legislative 
history, make it clear that section 10 is merely declara¬ 
tory of the existing law of judicial review and that it 
neither confers jurisdiction on this court above and be¬ 
yond that which it already has, nor grants to aggrieved 
parties any rights they did not have under the National 
Labor Relations Act. 

Periodical comment on the legislation also supports the view 
that in general Section 10 restates existing law. 35 And the 
Chairman of the Committee on Administrative Procedure of 
the American Bar Association, which sponsored the legislation, 
•was apparently of the same opinion when, in discussing Section 
10 before the House Judiciary Committee, he stated: 

* * # We think there must be a section on judicial 

review within the statute; we think it will be very help¬ 
ful; we think it will simplify the subject to the extent of 
indicating to the lawyer or businessman or farmer or 
laborer who may be involved that his rights of review 
are of such and such a kind; but we do not believe the 
principle of review or the extent of review can or should 
be greatly altered. We think that the basic exception 
of administrative discretion should be preserved, must 
be preserved. We believe that about all the statute 
should or could do would be to state the form of action, 
the type of acts that are reviewable in accordance with 
the present law, the authority of the courts to grant 
temporary relief so that review may be useful, but that 

“See: The Federal Administrative Procedure Act: Codification Or Re¬ 
form, 56 Yale L. J. 670, 6S9-691 (1947); Walkup, The Administrative Pro¬ 
cedure Act, 34 Geo. L. J. 457, 473-476 (1946) ; Findling, N. L. R. B. 
Procedures: Effects of the Administrative Procedure Act, 33 A. B. A. J. 14, 
15, 83 (1947); Nathanson, Some Comments on the Administrative Procedure 
Act, 41 Ill. L. Bev. 368, 413-418, 420-421 (1946); Reich, The Federal Admin¬ 
istrative Procedure Act, 8 Fed. B. J. 7, 19-20 (1946) # Compare: Blachly 
and Oatman, The Administrative Procedure Act, 34 Geo. L. J. 407, 426-430 
(1946) ; Dickinson, Administrative Procedure Act: Scope and Grounds of 
Broadened Judicial Review, 33 A. B. A. J. 434 (1947). 
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the scope of review should be as it now is. [Italics 
supplied.] 36 

Unless this preponderance of carefully considered judgment 
is all wrong, appellants’ contention that the Administrative 
Procedure Act supplies review in this case is clearly untenable. 

But the narrow question presented by this case is not depend¬ 
ent on the validity of the view that in general Section 10 
declares existing law. The language of Section 10 itself recog¬ 
nizes that judicial review may be precluded by court interpre¬ 
tation of Congressional intent as well as by express statutory 
provision. 

At least on this point, we submit that the Attorney General’s 
view is not only uncontradicted but emphatically supported by 
the action of Congress. The legislative history of the Admin¬ 
istrative, Procedure Act unmistakeably shows that Congress 
not only recognized that in some instances statutes would pre¬ 
clude judicial review, but intended that nothing in the Act 
would interfere with or abrogate acts of Congress which did so. 

In explaining S. 7 as reported to the Senate, Senator Mc- 
Carran, Chairman of the Senate Judiciary Committee, had this 
to say with respect to preclusion of judicial review: 37 

* * * But in answer to the first part of the Senator’s 
question 38 —namely where a review is precluded by 
law—we do not interfere with the statute, anywhere 
in this bill. Substantive law, enacted by statute by the 
Congress of the United States, granting a review or de¬ 
nying a review is not interfered with by this bill. We 
are not setting ourselves up to abrogate acts of Congress. 

Again, when Senator McCarran was asked whether the purpose 
of the bill was to allow persons aggrieved as the result of acts 
of government agencies to appeal to the courts, 39 he made the 
following statement: 40 

” Sen. Doc. 248 at pp. 83-S4. 

27 Sen. Doc. 248, p. 311. 

* Senator Donnell had raised the question of how Section 10 (a), providing 
for judicial review for any person suffering legal wrong because of agency 
action, was to be reconciled with the two exceptions provided in the introduc¬ 
tory language of Section 10. 

29 Sen. Doc. No. 248 at p. 318. 

40 Id. at p. 319. 


I 
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Mr. McCakran. Yes. But let me add that where a 
statute denies resort to the court the bill would not set 
aside such statute. If a statute denies the right of re¬ 
view, the bill does not interfere with the statute. 41 

As shown heretofore, Congress took action which unmistak¬ 
ably shows their intention to include court interpretation as 
well as express preclusion of judicial review within the exception 
clause of Section 10 by revising the introductory language so as 
to omit the conditional word “expressly.” That this change in 
language has the necessary effect of including statutes which 
have been interpreted by the courts as precluding review' as 
well as those which so provide in express terms is also recognized 
by the following language of the House Judiciary Committee: 

To preclude judicial review under this bill a statute, 
if not specific in withholding such review, must upon 
its face give clear and convincing evidence of an intent 
to withhold it. The mere failure to provide specially 
by statute for judicial review is certainly no evidence of 
intent to withhold review. [Italics supplied.] 42 

But the Supreme Court in the Switchmen’s case did regard the 
statute as on its face providing clear and convincing evidence 
of an intent by Congress to withhold review, as shown hereto¬ 
fore. 43 And in that decision it clearly recognized that the 
mere failure of a statute to provide review is in itself not the 
controlling test of intent, 44 as it also did in Stark v. Wickard, 
321 U. S. 288, where the Switchmen’s case was distinguished 
(Id. at 303). 

In the face of this legislative history, we fail to see any merit 
in appellants’ claim that by the Administrative Procedure 
Act Congress intended to overturn the Supreme Court’s hold¬ 
ing in the Switchmen’s case and provide through general legis- 

41 To like effect: Id. at 323, 374-375. 

° Id. at 275. Also relied upon by appellants in their brief (p. 17). 

44 Supra, at pp. 9-11. 

44 320 U. S. 297 at 301. 
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lation judicial review which Congress had withheld in specific 
legislation.* 5 

Appellants further argue (appellants’ brief, pp. 12-13) that 
because of the specific exemption in Section 5 of the Admin¬ 
istrative Procedure Act of certification of employee representa¬ 
tives and lack of a corresponding exception in Section 10, 
Congress intended to provide judicial review for such pro¬ 
ceedings. 46 The contention is unsound as analysis of the 
legislative language which appellants quote (p. 12) plainly 
demonstrates. 

In the first place, the Senate Judiciary Committee observed 
that whether such proceedings are reviewable in equity “had 
not yet been decided by the Supreme Court” and to “except 
certification proceedings in this bill would prejudge the 
question.” 47 In other words the Committee plainly states that 
the question of judicial review is not to be determined either 
way by the general review provisions of the Administrative 
Procedure Act but by the court interpretation. In the second 
place, the Committee specifically disclaimed that Section 10 
would automatically provide judicial review of certification 
proceedings—as appellants claim—by the following language: 

It is objected that the provision for judicial review of 
“every final agency action for which there is no adequate 
remedy in any court” would provide judicial review of 
certification proceedings in labor representation cases. 
But it is admitted that the language oj the first sentence 
is a statement of the present general state of law. 
[Italics supplied.] 48 

Congress is here demonstrating its intention to leave Labor 
Board certification cases exactly where they were under law 

“That the Administrative Procedure Act clearly did not intend such a 
result, see Nathanson, Some Comments on the Administrative Procedure Act, 
41 Ill. L. Rev. 368 at 421 (1946). 

“Congress was specifically discussing certification proceedings by the 
National Labor Relations Board, as appellants concede. 

4T Sen. Doc. No. 248, p. 38. 

“/Wd. 
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prevailing prior to the enactment of the Administrative 
Procedure Act. 49 

The foregoing congressional observations are obviously irrec¬ 
oncilable with appellants’ claim in this case that “the purpose 
of the Administrative Procedure Act was to provide judicial 
review^ where it previously was unavailable, and specifically in 
the type of case represented by the Switchmen's Union decision” 
where the failure to provide review has now been corrected by 
Section 10 (appellants’ brief, pp. S, 9). If this were so, there 
would have been no occasion for Congress to state (1) that the 
issue of whether N. L. R. B. representation cases are reviewable 
in equity has not yet been decided by the Supreme Court, (2) 
that the language of the first sentence of Section 10 (c) is “a 
statement of the present general state of the law,” and (3) to 
except certification proceedings from the bill “would prejudge 
the question.” 

But whatever the state of the law on National Labor Rela¬ 
tions Board certification proceedings, 30 the Supreme Court has 
decided that certification proceedings by the Mediation Board 
are not judicially reviewable. To borrow a conclusion by ap¬ 
pellants and state it in somewhat altered form, it is clear that 
Congress did not mean to recognize the validity of the future 
Supreme Court determination of whether Labor Board certi¬ 
fication cases are judicially reviewable and by the same Act deny 
the validity of the Court’s announced decision on reviewability 
of those of the Mediation Board. 31 

49 See Finding:, N. L. R. B. Procedures: Effects of the Administrative 
Procedure Act, 33 A. B. A. J. 14, 15 (1947). 

80 For the present status of the law on N. L. R. B. certification proceedings, 
see American Federation of Labor v. V. L. R. B., 308 U. S. 401, aff’g 70 App. 
D. C. 62, 103 F. (2d) 933 (1939) in conjunction with Inland Empire District 
Council v. Millis, 325 U. S. 697, afTg 79 App. D. C. 214.144 F. (2d) 539 (1944). 
See also Reilly v. Millis, 79 App. D. C. 171, 144 F. (2d) 259 (1944), cert. den. 
325 U. S. 879 (1945); Madden v. Brotherhood <t Union of Transit Employees 
of Baltimore, 147 F. (2d) 439 (C. C. A. 4th, 1945). 

41 Appellants’ speculations as to the inadequacy of enforcement proceedings 
under the Railway Labor Act as contrasted with the National Labor Re¬ 
lations Act are inapposite because under the latter Act also in the vast 
majority of cases the employer accepts the certification and there is no reason 
for enforcement. In the Stcitchmen's case the Court expressly reserved 
determination of the question whether review of a certification may be had 
through enforcement proceedings (320 U. S. 297, 307). 
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It seems obvious both from the express language of Section 
10 and its legislative history that the Supreme Court’s ruling 
in the Switchmen’s case, far from being invalidated by the Ad¬ 
ministrative Procedure Act, was clearly recognized as one of the 
reasons why the introductory language of Section 10 was framed 
as it now appears in the Act. 

C. The Federal Declaratory Judgment Act is Available Only if 
Jurisdiction Otherwise Exists 

It is axiomatic that declaratory judgment procedure 52 is 
available in the federal courts only in cases where the courts 
have jurisdiction and which state claims upon which relief can 
be granted. Declaratory judgment merely provides an addi¬ 
tional or alternative remedy in cases in which the jurisdiction 
of the court is already well-founded. Aetna Life Ins. Co. v. 
Haworth, 300 U. S. 227, 240-241 (1937); West Publishing Co. 
v. McColgan, 138 F. (2d) 320,324 (C. C. A. 9th, 1943 ); Thomp¬ 
son v. Moore, 109 F. (2d) 372, 373 (C. C. A. 8th, 1940); Amer¬ 
ican Automobile Insurance Co. v. Freundt, 103 F. (2d) 613, 
617 (C. C. A. 7th, 1939). Accordingly, it is unavailable in a 
case such as this where by act of Congress resort to the courts 
has been foreclosed for the enforcement of claims asserted by 
appellants. 

This point is settled beyond dispute in this particular type 
of case by the Supreme Court’s decision in General Committee 
v. M.-K.-T. R. Co., 320 U. S. 323. In that case the Brother¬ 
hood of Locomotive Engineers brought an action for declara¬ 
tory judgment that a mediation agreement effected through 
the action of the National Mediation Board was in violation 
of the Railway Labor Act. The Court, in holding that the 
District Court was without power to enter a declaratory judg¬ 
ment because the case involved no right which under the Rail¬ 
way Labor Act was enforceable through judicial proceedings, 
said (320 U. S. 323, 337-338) : 

***** 

* * * When a court has jurisdiction it has of 
course “authority to decide the case either way.” The 


® 48 Stat. 955, as amended, 28 U. S. C. § 400. 
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Fair Kohler Die Co., 228 U. S. 22,25. But in this case 
no declaratory decree should have been entered for the 
benefit of any of the parties. Any decision on the merits 
would involve the granting of judicial remedies which 
Congress chose not to confer. 55 

Accordingly, because there is no jurisdiction to review, the 
subject matter of appellants’ complaint, no relief can be granted 
through declaratory judgment. 

II 

If Judicial Review Were Available, This Court’s Decision 

In The Switchmen’s Case Requires Dismissal of The 

Action 

Assuming, arguendo, that judicial review is available in this 
case, the action is nonetheless subject to dismissal on the au¬ 
thority of this Court’s decision in the Switchmen’s case. 54 

When this Court reviewed the Switchmen’s case on the merits 
in 1943, it sustained the action of the Mediation Board under 
circumstances legally identical with this case and upon sub¬ 
mission of the same contentions as are now advanced by ap¬ 
pellants. 

Power to review aside for the moment, this case presents one 
critical issue. Is the Board’s construction valid that in con¬ 
ducting a certification election under Section 2, Ninth of the 
Railway Labor Act it is bound to treat all persons engaged in 
one type of work and employed by one carrier as members of 
a single craft or class? 

This was the central point in controversy between the ma¬ 
jority and dissenting opinions of this Court in the Switchmen’s 
case. Mr. Justice Rutledge in his dissent reached the conclu¬ 
sion that the Railway Labor Act left to the discretion of the 
Board the matter of definition of what constitutes a craft or 
class, geographically or functionally, when that issue arises in a 
representation dispute. He was unable to agree with the ma¬ 
jority that as a matter of law the statute requires carrier-wide 

a Accord: General Committee If. Sou. Pac. Co., 320 U. S. 338. 

** Svntchmen'8 Union of N. America v. National M. Board, 77 App. D. C. 
264,135 F. (2d) 785 (1013). 
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crafts or classes as the voting units whenever dispute raises 
that question. 55 

Mr. Justice Vinson’s opinion for the majority, however, took 
the view that the Board had no discretion to divide a craft or 
class when one of the employees’ representatives insists that 
the terms of the Railway Labor Act be carried into effect. In 
this connection the Court held: 

To do otherwise would be to deny the majority of a 
craft or class a right expressly granted to them by the 
Act. The Board has operated under this policy since 
the 1934 amendments. Even if the question of the lack 
of power in the Board to divide a single carrier was 
“nicely balanced” (which we firmly believe it not to be), 
the long-standing administrative interpretation and 
practice would upset that balance in the direction of 
validity [citing cases] 

The majority opinion reinforced this interpretation by 
reference to the legislative history of the 1934 amendments to 
the Railway Labor Act, 57 and concluded on the basis of this 
legislative history that the Board had correctly determined that 
it had no discretion to deny the request of a majority of the 
yardmen employed by the railroad to appoint a representative 
for their craft. 58 

Aside from arguments over the bare language of the Railway 
Labor Act, the legislative history of the statute seems to us to 
compel the result reached by the majority opinion. It is the 
only available manifestation of congressional intent. Since 
it is extensively reviewed in the court’s opinion, it would be 
needlessly repetitious to recite it again here. Indeed, the same 
may be said of appellants’ reargument of contentions which 
have been fully considered and rejected by this Court in a case 
involving practically identical facts and legal issues. 

Apparently, appellants have abandoned on this appeal their 
claim in the District Court that no dispute concerning repre¬ 
sentation existed among the engineers employed by the Atlantic 

“77 App. D. C. 264. 281,135 F. (2d) 795 at 802. 

“77 App. D. C. 264, 274,135 F. (2d) 785, 795. 

" 77 App. D. C. at 274-275,135 F. (2d) at 795-796. 

■ 77 App. D. C. at 275,135 F. (2d) at 796. 
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Coast Line, and that therefore the Board was without juris¬ 
diction to make the certification. 39 In any event, the conten¬ 
tion is unsound since it necessarily assumes that the employees 
of the so-called Western Division constitute a separate craft or 
class and plainly can have no foundation otherwise. Inas¬ 
much as this is the precise point appellants are seeking to prove, 
the argument begs the question. The Board obviously did not 
permit employees not involved in the dispute to vote unless it 
erred in holding all the Atlantic Coast Line engineers to be a 
single craft or class. 

The suggestion that this Court repudiate its decision in the 
Switchmen’s case certainly requires more of a showing than the 
mere observation that because the Supreme Court did not reach 
the merits on appeal of the Svritchmen’s case the decision of 
this Court has no validity.® 0 On the contrary, it represents the 
only final decision by any court on the problem of statutory 
interpretation. Its practical effect is attested by the fact that 
it alone constitutes the only judicial sanction for the Board’s 
conduct of representation elections on a carrier-wide basis. A 
much stronger showing than is presented here should be re¬ 
quired to upset an administrative practice so long continued 
and well established. 

Appellants’ ultimate goal of course is to obtain recognition 
that as engineers of the so-called Western Division of the At¬ 
lantic Coast Line they constitute a separate craft or class en¬ 
titled to separate representation from the other engineers em¬ 
ployed by the carrier. Principal reliance is predicated on the 
fact that they have had representatives of their own choice for 
more than 35 years. But this has been due to the fact that they 
have had preexisting contracts with a carrier other than the one 
with which they must now negotiate. 

Even if the Board were to exercise discretion to decide this 
question, it seems to us clear on the face of things that the Board 
would be in no position to accord separate representation. In 
the Railway Labor Act, Congress provided that the bargaining 
unit should be the “craft or class”—a phrase which would not 
have been used simply to describe the units recognized under 
prior contracts. As was pointed out in this Court’s review of 

"App. 9, 10. 

"Appellants’ Brief, p. 32. 
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the legislative history, an attempt to amend the Act so as to 
give effect to the craft boundaries previously established by 
contract was unsuccessful. It is clear, for example, that if in 
1934 the shopmen and conductors on a railroad happened to be 
bargaining under a single agreement, presumably because they 
had chosen the same representative, that fact would not consti¬ 
tute them members of the same occupational craft or class. 
By the same token, the Act clearly does not contemplate that 
every segment of a large railroad which was operated originally 
by an independent carrier, and whose employees accordingly 
once constituted separate crafts or classes, should continue to 
be treated separately after the independent carriers are merged. 
As the Court of course appreciates, many railroads have resulted 
from consolidations of numerous smaller lines, and we think it 
is readily apparent that Congress did not intend nonexistent 
operating units to form the basis for separate craft or class rep¬ 
resentation. 

This very factor might well have been persuasive with Con¬ 
gress so that they intended to give the Board discretionary 
power to determine crafts or classes only in terms of their 
junctional or occupational limits. To the extent that the dis¬ 
cussion before the House Committee reflects the usage of per¬ 
sons versed in the industry, it would appear that railroad par¬ 
lance of “craft or class” in the geographical sense contemplated 
a carrier-wide application. Stated otherwise, all employees 
doing certain kinds of work were, as a unit, to deal with the car¬ 
rier as a unit. The decision of this Court in Brotherhood of 
Railway Trainmen v. National Mediation Board, 66 App. D. C. 
375,88 F. (2d) 757 (relied upon by appellants) 61 does not reach 
a contrary conclusion. This case was not concerned with the 
geographical division of the employees into bargaining units 
but only with the question of how the line should be drawn 
between men engaged in different types of work. It held that 
the Board should include, among the factors to be considered 
in determining crafts or classes, preexisting arrangements when 
the Board was determining the junctional or occupational limits 
of the craft or class unit. 02 When read in conjunction with this 

“Appellants’ Brief, p. 38. 

“ To the same effect see Brotherhood of Railway Trainmen v. National 
Mediation Board, 77 App. D. C. 259, 135 F. (2d) 780, decided by the same 
members of this Court on the same day as the Sicitchmen’s case. 
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Court’s decision in the Switchmen's case, the distinction be¬ 
tween the Board’s power to determine occupational as con¬ 
trasted with geographical craft boundaries is forcibly illustrated. 

CONCLUSION 

Either the holding of the Supreme Court that courts are 
without jurisdiction to review certification proceedings by the 
Mediation Board, or this Court’s decision on the merits in the 
Switchmen's case, is conclusive of the action here. Under 
either decision appellants’ contentions are without merit, and 
the judgment of the District Court should be affirmed. 

Edward J. Hickey, Jr., 

Special Assistant to the Attorney General, U. S. De¬ 
partment of Justice, Washington, D. C., Attorney 
for appellees National Mediation Board and Frank 
P. Douglass. 

John F. Sonnett, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

November 26,1947. 





SUPPLEMENT 


The pertinent provisions of the Railway Labor Act of May 
20, 1926, as amended by the Act of June 21, 1934, 48 Stat. 
1185-1197, 45 U. S. C. § 151 et seq. read as follows: 

DEFINITIONS 

• 

Section 1. When used in this Act and for the purposes 
of this Act— 

First. The term “carrier” includes any express com¬ 
pany, sleeping-car company, carrier by railroad, subject 
to the Interstate Commerce Act, and any company which 
is directly or indirectly owned or controlled by or under 
common control with any carrier by railroad and which 
operates any equipment or facilities or performs any 
service (other than trucking service) in connection with 
the transportation, receipt, delivery, elevation, transfer 
in transit, refrigeration or icing, storage, and handling 
of property transported by railroad, and any receiver, 
trustee, or other individual or body, judicial or other¬ 
wise, when in the possession of the business of any such 
“carrier”: Provided, however, That the term “carrier” 
shall not include any street, interurban, or suburban' 
electric railway, unless such railway is operating as a 
part of a general steam-railroad system of transporta¬ 
tion, but shall not exclude any part of the general steam- 
railroad system of transportation now or hereafter oper¬ 
ated by any other motive power. The Interstate Com¬ 
merce Commission is hereby authorized and directed 
upon request of the Mediation Board or upon complaint 
of any party interested to determine after hearing 
whether any line operated by electric power falls within 

the terms of this proviso. 

* • * # * 

Fifth. The term “employee” as used herein includes 
every person in the service of a carrier (subject to its 
continuing authority to supervise and direct the manner 
of rendition of his service) who performs any work de- 

( 27 ) 
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fined as that of an employee or subordinate official in 
the orders of the Interstate Commerce Commission now 
in effect., and as the same may be amended or interpreted 
by orders hereafter entered by the Commission pursuant 
to the authority which is hereby conferred upon it to 
enter orders amending or interpreting such existing 
orders: Provided, however, That no occupational classi¬ 
fication made by order of the Interstate Commerce Com¬ 
mission shall be construed to define the crafts according 
to which railway employees may be organized by their 
voluntary action, nor shall the jurisdiction or powers of 
such employee organizations be regarded as in any way 
limited or defined by the provisions of this Act or by the 

orders of the Commission. 

***** 

Sixth. The term “representative” means any person 
or persons, labor union, organization, or corporation 
designated either by a carrier or group of carriers or by 
its or their employees, to act for it or them. 

***** 

GENERAL PURPOSES 

Sec. 2. * * * (1) -To avoid any interruption to 

commerce or to the operation of any carrier engaged 
therein; (2) to forbid any limitation upon freedom of 
association among employees or any denial, as a condi¬ 
tion of employment or otherwise, of the right of em¬ 
ployees to join a labor organization; (3) to provide for 
the complete independence of carriers and of employees 
in the matter of self-organization to carry out the pur¬ 
poses of this chapter; (4) to provide for the prompt and 
orderly settlement of all disputes concerning rates of 
pay, rules, or working conditions; (5) to provide for the 
prompt and orderly settlement of all disputes growing 
out of grievances or out of the interpretation or appli¬ 
cation of agreements covering rates of pay, rules, or 
working conditions. 

***** 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of their 
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own choosing. The majority of any craft or class of 
employees shall have the right to determine who shall be 
the representative of the craft or class for the purposes of 
this Act. * * * 

* * * * * 

Ninth. If any dispute shall rise among a carrier’s 
employees as to who are the representatives of such em¬ 
ployees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the re¬ 
ceipt of the invocation of its services, the name or names 
of the individuals or organizations that have been desig¬ 
nated and authorized to represent the employees in¬ 
volved in the dispute, and certify the same to the car¬ 
rier. Upon receipt of such certification the carrier shall 
treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this 
Act. In such an investigation, the Mediation Board 
shall be authorized to take a secret ballot of the em¬ 
ployees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig¬ 
nated and authorized representatives in such manner as 
shall insure the choice of representatives by the em¬ 
ployees without interference, influence, or coercion ex¬ 
ercised by the carrier. In the conduct of any election 
for the purposes herein indicated the Board shall de¬ 
signate who may participate in the election and establish 
the rules to govern the election, or may appoint a com¬ 
mittee of three neutral persons who after hearing shall 
within ten days designate the employees who may parti¬ 
cipate in the election. The Board shall have access to 
and have power to make copies of the books and records 
of the carriers to obtain and utilize such information as 
may be deemed necessary by it to carry out the purposes 

and provisions of this paragraph. 

***** 
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District of Columbia 


No. 9636 


J. W. Kirkland Et Al, Appellants, 

V. 

Atlantic Coast Line Railroad Company Et Al, Appellees. 


Appeal From a Judgment of the District Court of the 
United States for the District of Columbia 


BRIEF FOR APPELLEE BROTHERHOOD OF 

ENGINEERS 

It will be the purpose of this brief on behalf of the 
Grand International Brotherhood of Locomotive Engineers 
(herein called Brotherhood of Engineers) to show that no 
issue has been raised, preserved, or presented for the 
action of this Court. If appellee Brotherhood of Engineers 
is correct in that position, then issues as to the effect of 
the Administrative Procedure Act or the meaning of the 
Railway Labor Act are beyond the necessities of the case 
for purposes of the decision of this Court. 1 

In this view no extensive statement or counter-state¬ 
ment of the case is required. The complaint herein, for 

1 Section 10 of the Administrative Procedure Act, upon which appel¬ 
lants rely for other purposes, provides that relevant questions of law 
shall be decided only “where presented” and, even then, only “so far as 
necessary to decision”. 
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declaratory judgment, was brought by certain engineers 
of the Western Division of the Atlantic Coast Line Rail¬ 
road Company (complaint 1, App. 2) against the rail¬ 
road {id. If 2, App. 2), the Brotherhood of Engineers {id. 
IT 3, App. 3), the National Mediation Board {id. 4, App. 3), 
and the latter’s chairman {id. If 5, App. 3). 

The pleaded facts are: The present Western Division of 
the Atlantic Coast Line was once a separate carrier but in 
1926 Atlantic Coast Line acquired its common stock {id. 
IT 7, App. 3-4) and operated it as a separate entity save 
for certain common officers and managing personnel {id. 
H 8, App. 4). However, as of January 1, 1946, the Atlantic 
Coast Line acquired the property and franchises outright 
{id. If 9, App. 4), which it thereafter operated as its West¬ 
ern Division {id. IT 10, App. 4-5). The engineers of what is 
now the Western Division of Atlantic Coast Line had pre¬ 
viously been a unit for collective bargaining and in 1940 
the Brotherhood of Firemen and Enginemen had been cer¬ 
tified by the Board as their representative for that purpose 
{id. IT 11, App. 5). That representative negotiated agree¬ 
ments with the employer {id. If 12, App. 5), which included 
the establishment of seniority rights {id. If 13, App. 5-6). 
Prior to the consolidation of the properties the Brother¬ 
hood of Engineers represented the engineers of Atlantic 
Coast Line as it then was {id. If 14, App. 6). 

From January to August 1946 there were 913 engineers 
on the Atlantic Coast Line, and there were 95 on its West¬ 
ern Division after January 1, 1946 {id. ff 15, App. 6). In 
April 1946 the Brotherhood of Engineers sought the action 
of the Board to determine the proper representative of all 
the engineers of the Atlantic Coast Line {id. If 16, App. 6). 
It presented authorizations from a majority of the engi¬ 
neers other than those of the Western Division {id. 17, 
App. 6). The Board held an election among all of the 
engineers of the Atlantic Coast Line including the Western 
Division, a majority of those participating voted for the 
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Brotherhood of Engineers as their representative, and the 
Board so certified (id. 20, App. 7-8). 

Appellants apprehended that the Brotherhood of Engi¬ 
neers would by new agreements with the carrier supersede 
existing agreements on its Western Division and deprive 
engineers there of important contractual rights and con¬ 
cessions (id. IT22, App. 8; IT25 (3), App. 9). Hence they 
sought declaratory or other relief (id. 25, App. 9; prayer 
(4), App. 10). Such relief they predicated upon the Rail¬ 
way Labor Act, the Administrative Procedure Act, the 
Federal Declaratory Judgment Act, and the general equity 
jurisdiction of the district court (id. IT 6, App. 3). 

Appellants assigned three grounds for such relief: (1) 
They maintained that there was no “dispute” such as 
would give the Board jurisdiction. 2 (2) They contended 

2 Complaint ^ 18 and 1 23, App. 7 and 9. Putting the matter another 
way, appellants alleged that the request of the Brotherhood of Engineers 
was designed to “deprive the craft or class of engineers employed on 
the Western Division of the right to organize and bargain collectively 
through representatives of their own choosing” (id. ^ 19, App. 7). They 
urged the district court to declare that the Board’s action was not 
authorized under the statute (id. ^ 25 (2), App. 9). 

In Switchmen's Union of N. America v. National M. Board, 77 U. S. 
App. D. C- 264, 135 F. 2d 785 (1943), this Court had before it a case in 
which the Brotherhood of Trainmen successfully invoked the Board’s 
services to determine whether it (rather than the Switchmen's Union) 
represented yardmen on the entire New York Central system. The 
majority of the Court found it unnecessary to discuss whether this was 
not a sufficient “dispute”, but the dissenting justice did so in the 
following words (p. 797): 

All that is needed * * * is to cause some employee to question or 
“dispute” their right to act as representative, which a large union 
can always do. From that point on the ouster is almost automatic. 
The result of the election is, in these circumstances, a foregone 
conclusion. The Board becomes merely an election judge, having in 
effect a ministerial and often only a perfunctory function. 

On certiorari the Supreme Court treated the issue in the same way 
(320 U. S. 297 at 299): 

This certification followed the invocation of the services of the 
Board to investigate a dispute among the yardmen as to their 
representative. The Brotherhood sought to be the representative 
for all the yardmen of the rail lines operated by the New York 
Central system. The Switchmen contended that yardmen of certain 
designated parts of the system should be permitted to vote for 
separate representatives instead of being compelled to take part in 
a system-wide election. 

That nothing more was said there on the disputatious nature of the 
dispute was probably due to the fact that this Court had previously and 
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that the Board wrongfully interpreted the Railway Labor 
Act to require “carrier-wide” bargaining units in all cases. 
(3) And they alleged that the Act guaranteed the engineers 
of the Western Division the right to determine their own 
bargaining representative irrespective of what the remain¬ 
ing engineers of the Atlantic Coast Line might wish or do. 3 
Appellees all moved to dismiss (App. 14-15). The district 
court granted the motions and entered a judgment of dis¬ 
missal (App. 16). This appeal followed. 

unanimously answered that question in National Federation of Ry. 
Workers v. National M. Board, 71 U. S. App. D. C. 266, 110 F. 2d 529, 
532 (1940). 

Moreover, it is apparent on the face of the complaint that appellants 
are really not complaining that the dispute was not sufficiently contentious. 
The very purpose of the Railway Labor Act is to eliminate the causes 
for contention and controversy. 45 U. S. C. § 151a. What appellants 
really seek is recognition of asserted legal right to be treated as a 
separate group for collective bargaining purposes. Their pleading is 
carefully drawn to deny only dispute among engineers of the Atlantic 
Coast Line “excluding the Western Division” on the one hand, or among 
the engineers of the Western Division on the other hand (1 18 and 1 23, 
App. 7 and 9), thus omitting any reference to lack of dispute between 
the engineers of the Western Division on the one hand and the remaining 
engineers of the Line on the other. It was this latter issue which the 
Board stepped in to settle. Even if there were controversy to the point 
of violence here, appellants maintained that they were entitled as of 
right to be a separate bargaining unit (see note 3 infra). Their real 
complaint was that the Board’s services were invoked to “deprive the 
craft or class of engineers employed on the Western Division of the 
right to organize and bargain collectively through representatives of 
their own choosing” (complaint 1 19, App. 7). 

3 Appellants alleged in their complaint that a majority of the engi¬ 
neers on the Western Division “have the right under sec. 2, Fourth, of 
the Railway Labor Act, to determine who shall be their representative 
for the purposes of this Act”, do not desire to be represented by the 
Brotherhood of Engineers, and decline to accept the latter as their 
collective bargaining representative (^ 24, App. 9; ^ 25 (1) and (2), 
App. 9; as well as 1 21, App. 8). It was thus apparent that plaintiffs 
were not then seeking a declaration that less than carrier-wide bargain¬ 
ing units are merely permissive but, on the contrary, they sought to 
establish that smaller units were absolutely mandatory at least in cases 
such as here presented. What appellants really sought was that the 
district court declare that the Act in effect freezes railway labor bar¬ 
gaining units into the pattern existing prior to the consolidation of any 
particular carriers, a contention which even the dissenting justice 
rejected in the Switchmen's Union case as “too static” (135 F. 2d at 
797). Compare appellants’ present and very different statement of the 
issue at pages 5-6 of their brief. 
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SUMMARY OF ARGUMENT 

I. Appellants Present No Issue for the Decision of This 
Court Because They Have Failed to Raise, Preserve, and 
Present of Record in the Administrative Agency the Issue 
They State Here Respecting the Failure of the Board to 
Exercise Discretion. Their reliance is upon the passage of 
the Administrative Procedure Act between the decisions 
in the Switchmen's case (where the Board’s order was 
held not reviewable) and the present action of the Board. 
But the mere passage of the Administrative Procedure Act 
does not, of itself, make an issue in any specific case. 
Therefore the alleged failure of the Board to exercise dis¬ 
cretion is not properly before the Court because (1) no 
such issue was presented to or ruled on by the Board, 
(2) the Board’s general policy to require carrier-wide rep¬ 
resentation is within the scope of its authority, and (3) it 
is to be presumed that, since the Switchmen's case, it has 
acted in conformity with the ruling of the Supreme Court 
therein to the effect that its “authority * * * in election 
disputes to interpret the meaning of 1 craft’ as used in the 
statute is * * * clear and * * * essential to the per¬ 
formance of its duty”. 

II. In the Posture of the Case It Is Impossible to Ascer¬ 
tain the Applicability of the Administrative Procedure Act 
or the Merits of the Asserted Substantive Issue of Statu¬ 
tory Construction Under the Railway Labor Act. Since in 
the lack of a meritorious substantive issue the courts will 
not undertake to determine whether judicial review may 
be had, a fortiori that issue is not presented where the 
record is such that the merits may not be determined. The 
validity of the Board’s interpretation of its discretion 
under the Railway Labor Act cannot be determined here 
because the Board has not indicated that it relied upon 
any fixed intrepretation in this case. Moreover, if its 
conduct is to be judged by its previously published rulings 
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and, statements, it has proceeded in accordance with a pub¬ 
lished and legitimate policy under the statute. Finally 
there is no issue determinable under the Administrative 
Procedure Act because no issue has been made, preserved 
for review, and here presented as contemplated by that Act. 


ARGUMENT 

I. Appellants Present No Issue for the Decision of This 
Court Because They Have Failed to Raise, Pre¬ 
serve, and Present of Record the Issue They State 
Respecting the Failure of the Board to Exercise 
Discretion. 


Appellants seek to rely upon in some respects, and dis¬ 
tinguish in others, the previous litigation in this Court in 
Switchmen’s Union of N. America v. National M. Board, 77 
U. S. App. D. C. 264, 135 F. 2d 785 (1943). In that cause 
this Court, speaking through Mr. Justice Vinson, decided 
that the action of the Board, in certifying a carrier-wide 
bargaining representative, properly followed the require¬ 
ments of the statute. Mr. Justice Rutledge in dissenting 
differed only in that he was of the view that the Board 
had not considered its discretion to certify a representa¬ 
tive less than carrier-wide in scope (135 F. 2d at 802). The 
Supreme Court reversed, holding that this Court was with¬ 
out jurisdiction because the subject matter was beyond 
judicial review. 320 U. S. 297. 4 Intervening between that 

4 See to the same effect General Committee v. M.-K.-T. R. Co., 320 U. 
S. 323 (1943); and General Committee v. Southern Pacific Co., 320 U. S. 
338 (1943). Subsequently this Court of course followed that rule. 
Order of Railway Conductors v. National Mediation Board, 79 U. S. 
App. D. C. 1, 141 F. 2d 366 (1944), writ dismissed on other grounds 323 
U. S. 166. See also Brotherhood of R. and S. Clerks, Etc. v. United 
Employees, 78 U. S. App. D. C. 125, 137 F. 2d 817 (1943), in which 
this Court said (p. 820): “If * * * the employees concerned were, in 
fact, merely a minority group of an established craft or class * * * 
who are seeking without statutory reason to set themselves up as a 
separate craft or class, the problem presented to us would be easy of 
solution and we might in good conscience join the Board.” The case 
was reversed on the ground that the statute precluded judicial review. 
320 U. S. 715. 
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cause and this one, and relied upon by appellants as pro¬ 
viding and requiring judicial review now, was the adoption 
of the Administrative Procedure Act in 1946. 60 Stat. 237, 
5 U. S. C. 1001 et seq. 

But administrative decisions in one case do not carry 
forward to control future cases on points of law or fact. 
Communications Comm’n v. WOKO, 329 U. S. 223, 227-228; 
and see Trade Comm’n v. Raladam, 316 U. S. 149, 152-153. 
And the mere passage of the Administrative Procedure 
Act does not, of itself, make an issue in any specific case. 3 
In this Court appellants have abandoned the first and third 
of their original grounds for relief—those relating to the 
existence of a “dispute” and demanding recognition of 
right in employees on part of a carrier to separate organi¬ 
zation and representation in all cases. 0 The remaining 
issue, upon which plaintiffs seek the decision of this Court, 
is whether the Board has wrongfully regarded itself as re¬ 
quired in all circumstances to certify only carrier-wide 
collective bargaining representatives. 

Appellants allege that the Board unlawfully proceeded 
“upon a construction of the Railway Labor Act to the 
effect that all persons engaged in one type of work and 

5 Obviously the legislative history upon which both appellant (Br. 
9-47) and the government rely has application only to cases properly 
presented (see note 1, supra). Almost every section of the Administra¬ 
tive Procedure Act, as set forth toward the end of this brief, makes 
some provision looking to the application of law to specific cases rather 
than to hypothetical issues. Congress recognized that, in the specific 
case, “findings must in the first instance be made by the agency con¬ 
cerned”. Legislative History of the Administrative Procedure Act, 
Senate Document No. 248, 79th Congress, pp. 217, 279. Requirements 
“must, to be sure, be interpreted and applied by agencies affected by 
them in the first instance”. Id. 278. 

6 See notes 2 and 3 supra. Because of these issues in the court below 
the argument there necessarily ranged over the whole field of adminis¬ 
trative discretion and judicial review, including the application therein 
of both the Administrative Procedure Act and the Railway Labor Act. 
Here appellants' brief continues to deal with those subjects exclusively 
(pp. 9-31 and 31-47). The same is true of the government’s brief. 
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employed by one carrier must be organized into one craft 
or class and choose one representative for collective bar¬ 
gaining purposes” (complaint fl 20, fl 21, and prayer (1), 
App. 7-8 and 10). More particularly, appellants here argue 
that the Board acted improperly in “believing that it had 
no discretion under the Railway Labor Act to treat any 
group of employees as a craft or class for collective bar¬ 
gaining purposes on less than a carrier-wide basis”. 7 That 
is the sole issue in the case and, unless that issue is prop¬ 
erly presented, this Court cannot determine it. An admin¬ 
istrative order “does not become suspect by reason of the 
fact that it is challenged”. Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591, 602. 

There are numerous reasons why plaintiffs may not pre¬ 
sent in this Court for the first time the issue they state 
respecting the alleged failure of the Board to exercise 
discretion. Where administrative powers have been con¬ 
ferred, the administrative agency has “primary and exclu¬ 
sive” jurisdiction in the sense that it is the tribunal of 


7 Appellants’ Brief p. 2. Appellants repeat this statement of the 
issue many times. Thus they say that the Board “should have exercised 
its discretion” (id. 3), should not have proceeded “upon a construction of 
the Railway Labor Act * * * to the effect that * * * crafts or classes 
must as a matter of law * * * be carrier-wide” (id. 5) and “has the 
legal power and discretion * * * to establish less than carrier-wide 
crafts or classes in cases where it finds that the facts warrant such 
action” (id. 6). "The right of the appellants to have the Board exercise 
its discretion is the important substantive question in the case” (id. 22). 
“This question is confined principally to an interpretation of the phrase 
‘craft or class’ as it is found in [the Railway Labor] Act” (id.). 
“Where an administrator erroneously holds himself to be without power 
to consider a claim, relief in the nature of mandamus generally may 
be given” (id. 47). “The erroneous failure of the Board to exercise 
the discretion granted by the Act should be sufficient occasion for 
granting the relief sought by appellants” (id.). “Appellants * * * 
are, therefore, entitled to redress in the form of a Judgment declaring 
their right to have the Board exercise its discretionary judgment on 
their claim to be a separate craft or class of employees for the purpose 
of selecting a collective bargaining representative” (id.). 

Appellants thus attempt to bring themselves, for the purpose of 
securing judicial review, within Phelps Dodge Corp. v. Labor Board, 313 
U. S. 177, 194 et seq., which holds that administrative failure to 
exercise discretion may be reversible error. Compare sections 8 (b) 
and 10 (e) of the Administrative Procedure Act. 


first and necessary resort. 8 As a consequence, even in 
tax cases where protection of the public revenue is para¬ 
mount, 

Our procedural scheme contemplates that parties 
shall come to issue in the trial forum vested with 
authority to determine questions of fact. This is 
essential in order that parties may have the oppor- | 
tunity to offer all the evidence they believe relevant 
to the issues which the trial tribunal is alone com¬ 
petent to decide; it is equally essential in order that 
litigants may rot be surprised on appeal by final de¬ 
cisions there of issues upon which they have had no 
opportunity to introduce evidence. And the basic 
reasons which support this general principle applicable 
to trial courts make it equally desirable that parties 
should have a a opportunity to offer evidence on the 
general issues involved in the less formal proceedings 
before administrative agencies entrusted with the re¬ 
sponsibility of fact finding. ( Hormel v. Helvering, 

312 U. S. 552, 556.) 

See to the same effect General Utilities Co. v. Helvering, 

296 U. S. 200, 206; Helvering v. Tex-Penn Co., 300 U. S. 
481, 498; Helvering v. Cement Investors, 316 U. S. 527, 535. 
Even superior or revisory administrative agencies may not 
exercise functions committed in the first instance to others. 
Hidburd v. Commissioner, 296 U. S. 300, 306. Courts 
review, they do not try, administrative cases. 

Jurisdiction of the administrative agency of first resort 
is not only exclusive but such jurisdiction also embraces all 

questions. See Anniston Mfg. Co. v. Davis, 301 U. S. 337, 
— 

8 The contrary is held to be “wholly inconsistent with the administra¬ 
tive power conferred upon the” administrative agency legislatively 
designated. Texas & Pacific Ry. v. Abilene Cotton Oil Co., 204 U. S. 

426, 440-441. For the consistent application of the rule see Thompson 
v. Texas Mexican R. Co., 328 U. S. 134, 138 et seq.; Smith v. Hoboken 
R. Co., 328 U. S. 123, 128-129; Illinois Comm’n v. Thomson, 318 U. S. 

675, 686; Sunshine Coal Co. v. Adkins, 310 U. S. 381, 404; St. Louis, 
etc. Ry. v. Brownsville Dist., 304 U. S. 295, 301; Anniston Mfg. Co. v. 
Davis, 301 U. S. 337, 343 et seq.; Terminal Warehouse v. Penn. R. Co., 

297 U. S. 500, 513-515; Atlantic Coast Line v. Florida, 295 U. S. 301, 

311. 
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343, 345-346. A general objection or protest is insufficient 
because findings with respect to particular contentions “are 
an appropriate if not indispensable basis for judicial re¬ 
view”. Marshall Field & Co. v. Board, 318 U. S. 253, 
255-256. The complainant’s point of protest must be 
shown and his failure to do so “precludes an attack in the 
courts”. Panhandle Co. v. Power Comm’n, 324 U. S. 635, 
645, 649. The reason for these holdings is that: 

The responsibility of applying the statutory pro¬ 
visions to the facts of the particular case was given 
in the first instance to the Commission. A reviewing 
court usurps the agency’s function when it sets aside 
the administrative determination upon a ground not 
theretofore presented and deprives the Commission of 
an opportunity to consider the matter, make its ruling, 
and state the reasons for its action. ( Unemployment 
Comm’n v. Aragon, 329 IT. S. 143,155.) 

Where raised in court for the first time an objection to ad¬ 
ministrative action comes “too late”. Labor Board v. 
Cheney Lumber Co., 327 U. S. 385, 387-388. See also Tri- 
State Broadcasting Co. v. Federal C. Commission, 71 App. 
D. C. 157, 107 F. 2d 956, 958 (per Vinson, J.); American 
Power & L. Co. v. Securities and Ex. Com’n, CCA-2, 141 
F. 2d 606, 612-613. Just as it would be if raised in an ap¬ 
pellate court for the first time. Chicago etc. Ry. Co. v. 
United States, 322 U. S. 1, 3-4. 

The record here shows no issue made before, presented 
to, or acted upon by the Board in this case. There is only 
a parenthetical assumption in the complaint that the Board, 
“proceeding upon a construction of the Railway Labor Act 
to the effect that all persons engaged in one type of work 
and employed by one carrier must be organized into one 
craft or class and choose one representative for collective 
bargaining purposes”, issued an unlawful order (IT 20, 
App. 7; and see If 21, App. 8; prayer (1), App. 10). No 
decision of the Board to that effect is pleaded, because none 
exists in this case for the reason that no issue was made on 
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the point in the administrative proceedings. 0 That appel¬ 
lants “promptly protested said certification to the Na¬ 
tional Mediation Board, but without avail” (complaint 
If 20, App. 8) is immaterial in the absence of a statement 
of the ground of protest. 10 In these circumstances the usual 
presumption of validity of official action obtains. 11 


9 Appellants admit that the Brotherhood of Engineers filed its request 
for a determination of the bargaining representative of the railroad. 
Complaint 116, App. 6. The Board in the usual course thereupon held 
the election and made the certification. Id. 1 20, App. 7-8. That the 
outcome was a “foregone conclusion” (id. 1 19, App. 7) is an after¬ 
thought of appellants, for there is no pleading and no intimation that 
they made any protest at that time nor that they attempted to show 
facts and circumstances requiring or making appropriate a less than 
carrier-wide bargaining representative dn this particular case. 

10 See the authorities cited or quoted in the next previous paragraph 
in the text. Parties to administrative proceedings often make informal 
presentations or protests to administrative subordinates, but such 
methods preserve no rights. “The Secretary of the Commission was 
without authority to bind the Commission.” Thompson v. Texas Mexi¬ 
can R. Co., 328 U. S. 134, 146. Here the administrative documents, 
conspicuously absent from appellants’ pleading, are few and simple. 
“Application for Investigation of Representation Dispute” was made on 
Board form April 29, 1946. After presentation of authorizations made 
out by engineers to the Brotherhood of Engineers, the Board issued 
its mimeographed “Notice of Election” dated July 6, 1946, setting out 
at length the terms and conditions thereof. The formal “Report of 
Election Results” is dated August 19, 1946. The Board’s one-page 
certification, dated August 27, 1946, Case No. R-1662, is entitled “In 
the Matter of Representation of Employees of the Atlantic Coast Line 
Locomotive Engineers”, recites the prior representation of the engineers 
on the Western Division and of those on the remainder of the railroad, 
gives the election results in figures, and certifies 

that the Brotherhood of Locomotive Engineers has been duly 
designated and authorized to represent the craft or class of loco¬ 
motive engineers employed on the Atlantic Coast Line Railroad 
Company, including the Western Division thereof, for the purposes 
of the Railway Labor Act. 

These are not only official records but public documents of which this 
Court takes judicial notice. Red Canyon Sheep Co. v. Ickes, 69 U. S. 
App. D. C. 27, 98 F. 2d 308, 312; Fletcher v. Jones, 70 U. S. App. D. C. 
179, 105 F. 2d 58, 61-62, cert, denied 308 U. S. 555; Underhill v. 
Hernandez, 168 U. S. 250, 253; Jones v. United States, 137 U. S. 202, 
216. 

11 Middlesboro Liquor & Wine Co. v. Berkshire, 77 U. S. App. D. C. 

88, 133 F. 2d 39, 41; Stahlman v. Federal Communications Commission, 
75 U. S. App. D. C. 176, 126 F. 2d 124, 128; Fletcher v. Jones, 70 U. S. 
App. D. C. 179, 105 F. 2d 58, 61; Laughlin v. Cummings, 70 U. S. App. 
D. C. 192, 105 F. 2d 71, 73. 

To the same effect see the following decisions of the Supreme Court: 
Steams Co. v. United States, 291 U. S. 54, 63; Utah Power & Light Co. 
v. Pfost, 286 U. S. 165, 190; United States v. Shrewsbury, 23 Wall. 508, 
517; Butler v. Maples, 9 Wall. 766, 777-778; Wilkes v. Dinsman, 7 How. 

89, 130; Philadelphia & Trenton Railroad Co. v. Stimpson, 14 Pet. 448, 
458-459; Delassus v. United States, 9 Pet. 117, 134. 
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Nor may appellants complain that the Board has pro¬ 
ceeded upon a policy of certifying carrier-wide bargaining 
units and representatives. An administrative agency may 
adopt a policy within the scope of its admitted powers, 
leaving it to the parties in any particular case'to assume 
the burden of showing unusual circumstances requiring a 
relaxation thereof in the specific case. Republic Aviation 
Corp. v. Board, 324 U. S. 793, 803-804. Here, as in the 
Republic Aviation case, the Board had properly stated its 
legitimate views. 12 Exceptions have been made to the car- 


12 In August 1940 the Board issued “ The Railway Labor Act and the 
National Mediation Board", an elaborate statement of its policies and 
practices. There it said: “So far as possible the Board has followed 
the past practice of the employees in grouping themselves for repre¬ 
sentation purposes and of the carriers in making agreements with 
such representatives.” P. 15. “Pressure on the Board to split classes 
of employees hitherto considered as a unit into more and more and 
smaller and smaller groups, each of which is claimed to be a distinct 
craft, has come from all branches of employment.” Pp. 15-16. “On 
the basis of its experience in dealing with these problems, the Board is 
impressed that the tendency to divide and further subdivide established 
and recognized crafts or classes of employees has already gone too far, 
and threatens to defeat the main purposes of the Railway Labor Act, 
namely the making and maintaining of agreements covering rates of 
pay, rules, and working conditions and the avoidance of labor disputes.” 
P. 16. “Question arose when the Switchmen’s Union of North America 
petitioned for a vote for representation of yard-service employees of 
the Nickle Plate Railroad at Buffalo and Cleveland, but not the rest of 
the yards of the carrier. The Board rejected the petition on the ground 
that all the yards of a carrier must vote together to choose representa¬ 
tives.” P. 16. “The Board has ruled generally that where a subsidiary 
corporation reports separately to the Interstate Commerce Commission, 
and keeps its own pay roll and seniority rosters, it is a carrier as 
defined in the act, and its employees are entitled to representation 
separate from other carriers who may be connected with the same 
transportation system. If the operations of a subsidiary are jointly 
managed with operations of other carriers and the employees have 
also been merged and are subject to the direction of a single manage¬ 
ment, then the larger unit of management is taken to be the carrier 
rather than the individual subsidiary companies.” P. 17. 

These statements do not indicate that the Board regards itself as 
irrevocably bound to any hard and fast rule. That it may issue such 
a statement, and that courts must take due account of it, is established 
not only by the Republic Aviation case cited in the text but by Skidmore 
v. Swift & Co., 323 U. S. 134. 
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rier-wide-bargaining-unit policy. 13 Moreover, the Supreme 
Court in the Switchmen's case plainly indicated that in the 
certification of bargaining units the Board had necessary 
authority to interpret the meaning of “craft’ 1 and its 
authorization of less than carrier-wide coverage would not 
be subject to judicial revision. 14 Hence, at least in the 
absence of a proper contrary showing related to the case 

13 Bargaining representatives do not include foreign based employees 
of either railroads or air carriers. For a decision respecting the former, 
see the certification of January 28, 1946, in Case No. R-1551, In the 
Matter of Representation of Employees of the Canadian Pacific Railway 
Co., Eastern Lines in New England, Road Conductors. For the policy 
respecting air carriers, which are governed by the same statute, see the 
opinion of the Assistant Solicitor General to the Board’s chairman dated 
December 13, 1946. For a Board discussion of the problem in a specific 
case subsequent to the Switchmen’s litigation, see the Board’s opinion. 
Determination of Craft or Class, Case No. R-1625, In the Matter of 
Representation of Employees of the Pullman Company, dated September 
30, 1946. 

14 In the Switchmen's case the majority in this Court held the issue 
to be whether the Railway Labor Act "empowered” the Board to treat 
an entire carrier as a unit for collective bargaining purposes. 135 F. 
2d at 787. The majority ruled that it was "in the discretion of the 
Board whether or not to consider an organization operated and managed 
in the manner of the Railroad Company a single carrier for the purposes 
of the Act.” Pp. 791, 796. The dissenting justice, similarly, was of 
the view that “Congress was as far from commanding that all less than 
carrier-wide units be ousted as it was from concreting all units in the 
contract mold of 1934.” P. 797. “The language of the Act places no 
geographic or regional requirement or limitation upon the Board’s 
power, except that the unit must be confined to a carrier’s employees.” 
P. 800. “The Board’s decision might be for a carrier-wide craft or class 
or for one less extensive, depending upon the case made.” P. 802. His 
point of dissent was that the Board in that case "decided as a matter of 
law that the statute requires carrier-wide crafts as the voting unit” and 
therefore “failed to exercise the judgment which the statute calls into 
play”. P. 800. 

The same situation prevailed as to the dissenting justices when the 
case reached the Supreme Court. They felt that the Board had failed 
to exercise its discretion (320 U. S. at 321) because its opinion in that 
case stated that the “Act vests the Board with no discretion to split a 
single carrier * * * and the argument that it has such power fails to 
furnish any basis of law for such administrative discretion” (id. at 309). 
But the majority, although it stated that it did “not reach the merits” 
(id. at 300), held that “the authority of the Mediation Board in election 
disputes to interpret the meaning of ‘craft’ as used in the statute is 
* * * clear and * * * essential to the performance of its duty” (id. at 

305). ' 

Hence, whatever may be said as to the proprietv of the particular 
disposition made of the cause in that case, the Board was plainly 
informed of its authority not only in the language last quoted but by 
the decision of the majority of the Supreme Court to the effect that 
its interpretations were beyond judicial review. The Board so under¬ 
stood. Tenth Annual Report (1944), p. 4. 
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at hand, it is to be conclusively presumed that the Board 
followed the law and those decisions respecting its author¬ 
ity. 15 Finally, it is to be noted that, although the Board 
in other cases has dealt in cryptic terms "with the word 
“discretion”, it does not appear that even there it has not 
properly used the. w^ord as meaning policy, practice, or 
the required ruling upon the facts of a particular case. 
That it means a properly stated and legitimate policy 
appears from its considered documents (see note 12 supra). 

That counsel have become involved in a morass of -words 
in these cases illustrates the merit of the previously stated 
requirement that parties state contentions, present facts, 
and secure rulings thereon in the administrative forum 
prior to attempting judicial review. Here, in this case, no 
issue has been made, presented to the administrative 
agency, nor properly preserved for the attention of this 
Court. Should the Court attempt to decide the merits, it 
must proceed largely in the dark as to what the Board 
did. On a trial it would be improper to attempt to probe 
the mental processes of the Board members. Morgan v. 
United States, 313 U. S. 409, 422. The issue here is simply 
the failure of appellants to present a record basis for their 
complaint. Under the circumstances, therefore, this Court 
should affirm the judgment because, as the motion of ap¬ 
pellee Brotherhood of Engineers states, “the complaint 
fails to state a claim upon which relief can be granted or a 
declaration made” (App. 14-15). 16 


15 This Court has so ruled: Bank of America v. Douglas, 76 U. S. App. 
D. C. 373, 132 F. 2d 9, 11; Aluminum Co. of America v. Federal Power 
Commission, 76 U. S. App. D. C. 182, 130 F. 2d 445. The Supreme 
Court has held that “it is not to be supposed” that an administrative 
officer will ignore a judicial decision. Miguel v. McCarl, 291 U. S. 442, 
456. 

16 Should the Court be in doubt it may resort to the device employed 
by the Supreme Court in A. T. & T. Co. v. United States, 299 U. S. 232. 
There the issue was whether an administrative rule would operate in 
an “arbitrary fashion” (p. 240). To make certain, the Court there 
called upon the administrative agency to file statements of its position, 
which the Court accepted as binding (p. 241). If this Court should 
follow that course here, the Board could answer the principal question 
whether, in the circumstances presented in this case, its decision would 
be the same regardless of discretion generally to certify bargaining 
units less than carrier-wide in scope. 
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II. In the Posture of This Case It is Impossible to Ascer¬ 
tain the Applicability of the Administrative Pro¬ 
cedure Act or the Merits of the Stated Substantive 
Issue of Statutory Construction Under the Railway 
Labor Act. 

In the circumstances as set forth in point I of this argu¬ 
ment, the cause falls within the rule stated in hiland Em¬ 
pire Couricil v. Millis, 325 U. S. 697, 700: 

Petitioners earnestly urge that this case presents 
the required showing of unlawful action by the Board 
and resulting injury. Unless they are right in this 
view, it would be inappropriate * * * to determine the 
question of reviewability. That question should not 
be decided in the absence of some showing that the 
Board has acted unlawfully. Upon the facts pre¬ 
sented, we think no such showing has been made, 
whether by departure from statutory requirements 
or from those of due process of law. 

There the Court had found no merit in the substantive 
statutory question, hence refused to determine its review- 
ability. Here there is no basis even for determining the 
substantive statutory question, hence a fortiori judicial re¬ 
view is not reached. 

It is utterly impossible to determine the stated sub¬ 
stantive issue respecting the construction of the Railway 
Labor Act. That issue, as it is presented here, is only 
the lingering ghost of the Switchmen's case sought to be 
imported into this case by power of suggestion. Here the 
only significant facts well pleaded are the consolidation 
of two carriers (complaint fi 9, App. 4) and the subsequent 
certification of a single collective bargaining agent for the 
resulting single railroad (id. If 20, App. 7-8) in the place of 
two different bargaining agents theretofore (id. H 11, App. 
5; 1[14, App. 6). Appellants have abandoned their 
contention of absolute right to separate representation 
(see note 3 supra). What unit is appropriate for bar¬ 
gaining “involves of necessity a large measure of in- 
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formed discretion and the decision of the Board, if not 
l final, is rarely to be disturbed.” Packard Co. v. Labor 
Board, 330 U. S. 4S5, 591. Unless this Court is to specu¬ 
late upon a hypothetical case, it is manifestly impossible 
to say that the Board here abused its discretion. The issue 
stated by appellants is that the Board declined to exercise 
its discretion (note 7 supra). But the Board has acted in 
accord with a published and legitimate policy (see notes 
10 and 12 supra). No reasons have here been presented 
why the Board should not have done so in this case and, 
more important, it does not appear that any such issue 
was tendered to the Board itself. 

Much less is there any definite issue as to the applicabil¬ 
ity of the Administrative Procedure Act. There is no con¬ 
tention that the Board failed to state its policy (id. section 
3 (a) (3) and see note 12 supra). There is no contention 
that the Board has failed to make its records in this case, 
or any case, available to illustrate the course of its de¬ 
cisions (id. sections 3 (b) and (c) and see note 13 supra). 
There is no contention that appellants were denied an 
administrative hearing on the issue they now ask to be 
decided (id. sections 5 and 7). There is no contention 
that appellants have been denied a statement of grounds 
of the Board’s action (id. section 6(d)). There is no 
showing of any ruling upon any issue of law or discretion 
appellants presented to the Board (id. section 8(b)). 
There is no contention that the Board has exceeded its 
jurisdiction (id. section 9 (a)). As set forth in the next 
previous paragraph, there is no contention that the Board 
abused its discretion (id. section 10(e) (1)). The most 
appellants contend under the Administrative Procedure 
Act is that they have been subjected injuriously to Board 
action which is “not in accordance "with law” (id. section 
10 (e) (1)) because, as they parenthetically allege (see 
text paragraph at note 9 supra), the Board has too rigidly 
interpreted its statutory powers (note 7 supra). But the 
plain answer is that appellants have failed to use the re- 


course provided by the Administrative Procedure Act, as 
cited above, to make or preserve for review any such issue. 
Nowhere does the Administrative Procedure Act indicate 
that hypothetical cases are to be subject to judicial review 
(see note 5 supra). On the contrary, it provides for review 
of issues of law only “where presented’’ and, even then, 
only “so far as necessary to decision” (id. section 10(e)). 

The extensive arguments of appellants, based on exten¬ 
sive general quotations from the legislative history of the 
Railway Labor Act and the Administrative Procedure Act, 
are directed to supposed general issues not grounded in 
the record of this case. Because there is no tangible factual 
situation to which to relate those discussions in this case, 
their arguments run at large and at length. The basic 
issue here is not merely due protection of the administra¬ 
tive process, but conformity with the rudimentary rules of 
judicial process and the necessity of a specific case or con¬ 
troversy. See Old Colony Trust Co. v. Commissioner , 279 
U. S. 716, 722 et seq. In the absence of the latter it is re¬ 
spectfully submitted that this Court should affirm the judg¬ 
ment of dismissal (App. 16) without attempting to discuss, 
much less to determine, the projected issues under the Rail¬ 
way Labor Act and the Administrative Procedure Act. 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9636 


J. W. Kirkland, et al., Appellants, 
v. 

Atlantic Coast Line Railroad Company, a Virginia Cor¬ 
poration, Grand International Brotherhood of Loco¬ 
motive Engineers, an Unincorporated Association, 
National Mediation Board, Frank P. Douglass, 
Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 


INTRODUCTION. 

Appellants’ original brief filed in this case outlines two 
basic issues, which are substantially as follows: 

(1) Whether judicial review is available, in view of the 
Administrative Procedure Act (5 U. S. C. 1001 et seq.), 
with respect to a decision of the National Mediation Board 
which construed the Railway Labor Act (45 U. S. C. 151 
et seq.) as requiring carrier-wide collective bargaining units 
in all cases and therefore grouped appellants and other 
engineers on the Western Division (formerly a separate 
carrier) of the Atlantic Coast Line Railroad with the much 
larger group of engineers on the Atlantic Coast Line proper 
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for purposes of an election to choose a single collective 
bargaining representative, with the result that appellants 
were over-ridden and the Western Division engineers, in¬ 
cluding appellants, vrere deprived of their long-standing 
right to have a collective bargaining representative of their 
owm choice. 

(2) Whether the Mediation Board had and should have 
exercised discretion, as contended by appellants, to deter¬ 
mine whether the engineers on the Western Division of the 
A. C. L. constitute a separate craft or class of employees 
for purposes of collective bargaining under the Railway 
Labor Act. 

Appellees National Mediation Board, Frank P. Douglass 
and Brotherhood of Locomotive Engineers (“BLE”) have 
filed briefs seeking to support the judgment of the trial 
Court dismissing appellants’ complaint. The brief of ap¬ 
pellees Mediation Board and Frank P. Douglass discusses 
the issues as presented by appellants, while the brief of the 
BLE attempts to evade the real issues and seeks to raise 
an entirely new issue, which is, in substance, that appellants 
have failed to prove (although they so alleged in their 
complaint) that the Mediation Board in fact declined to 
exercise its statutory discretion because it felt bound by its 
own construction of the Railway Labor Act as requiring 
carrier-wide bargaining units in all cases, and therefore 
the Board must be presumed to have acted properly. 

This reply brief will be devoted to discussion of only a 
few of the points raised in the briefs of the appellees, all 
other points having been adequately answered in appel¬ 
lants’ original brief. 

SUMMARY OF ARGUMENT. 

I. 

There is no merit in the contention of the BLE that ap¬ 
pellants have failed to present properly the issue of the 
Board’s failure to exercise its statutory discretion. 
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Appellants specifically alleged in their complaint that the 
Board proceeded “upon a construction of the Railway 
Labor Act to the effect that all persons engaged in one type 
of work and employed by one carrier must be organized 
into one craft or class and choose one representative for 
collective bargaining purposes (carrier-wide representa¬ 
tion)”. Appellants were and are prepared to prove that 
allegation by good and sufficient evidence. Appellees, by 
filing motions to dismiss, admitted that factual allegation 
and are now in no position to attack the accuracy of the 
facts so admitted. The BLE, by its motion to dismiss, has 
sought to avoid a hearing in which this proof would be 
introduced. For purposes of this appeal, the Court should 
assume appellants’ allegations to be correct as admitted 
by appellees. In order, however, to clear up any doubt as 
to appellants’ ability to prove that allegation, appellants 
append to this brief copies of certain documents (Supple¬ 
ments A, B, C and D) contained in the Board’s files estab¬ 
lishing that the Board in fact did not exercise its discretion, 
but erroneously held itself, as a matter of law, to be without 
discretion as alleged by the appellants. 

II. 

There is no merit in the contention of appellees Mediation 
Board and Frank P. Douglass that judicial review is not 
available in this case. Contrary to the assertion of the 
appellees, the Supreme Court’s language in the Switch¬ 
men’s Union case ( Switchmen’s Union v. National Media¬ 
tion Board, 320 U. S. 297 (1943)) makes it clear that the 
Court in that case merely refused to “supply” or “infer” 
a right of review with respect to certification proceedings, 
and did not find that the Railway Labor Act “precludes” 
review. In so deciding, the Supreme Court relied on many 
factors which do not appear on the “face” of the Railway 
Labor Act,—factors which cannot be considered in constru¬ 
ing that Act under the Administrative Procedure Act. Nu¬ 
merous indications in the legislative history of the A dmi n- 
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istrative Procedure Act demonstrate that Congress in¬ 
tended to provide for review of employee representation 
cases, and certainly did not think that such review was 
“precluded’’ by the Railway Labor Act. Since such review 
is not precluded, but on the contrary was clearly contem¬ 
plated by Congress in passing the Administrative Proce¬ 
dure Act, the decision of the Supreme Court in the Switch¬ 
men's Union case is not authority for denying review. 

III. 

There is no merit in the contention of appellees that this 
Court’s decision in the Switchmen's Union case ( Switch¬ 
men's Union v. National Mediation Board , 77 App. D. C. 
264,135 F. (2d) 785 (1943)) requires dismissal of this case. 
Contrary to the assertion of appellees, there are numerous 
indications in the Railway Labor Act itself that the Media¬ 
tion Board has discretion to designate less than carrier-wide 
bargaining units, and such indications are fully supported 
and confirmed by the legislative history of that Act. Hence, 
it is necessary for the Court to grant the declaratory relief 
here sought, and thus free the Mediation Board from the 
self-imposed restriction on its discretion resulting from 
its misconstruction of the Act as permitting only carrier- 
wide crafts or classes. 


ARGUMENT. 


I. 


There Is No Merit in the Contention of the BLE that 
Appellants Have Failed to Present Properly the 
Issue of the Board’s Failure to Exercise Its Stat¬ 
utory Discretion. 

The BLE, apparently realizing that it is unable to make 
a substantive answer to the contentions of appellants, has 
sought to raise, in various forms, a procedural objection to 
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the manner in which appellants have presented their case 
to the Board and to the Court. The BLE’s objection ap¬ 
pears under two main captions and several sub-captions, 
but only one point is made, namely: the BLE alleges that 
appellants failed to obtain a ruling from the Board which 
will support appellants’ allegations that the Board felt 
bound by an erroneous interpretation of the Act and there¬ 
fore refused to exercise its discretion in determining the 
craft or class in which appellants were placed. 

Appellants had supposed that the proper method of prov¬ 
ing that the Board declined to use its discretion would be 
to submit at the trial documents and other material showing 
the basis on which the Board proceeded. In that view of 
the proper procedure, appellants assumed that the BLE’s 
motion to dismiss would perform the usual function of a 
general demurrer, and would admit, among other things, 
appellants’ allegations (App. 7) that the Board proceeded 
‘‘upon a construction of the Railway Labor Act to the effect 
that all persons engaged in one type of work and employed 
by one carrier must be organized into one craft or class and 
choose one representative for collective bargaining pur¬ 
poses (carrier-wide representation),” and (App. 8) that 
the Board decided ‘ ‘ that it is required by the provisions of 
the Railway Labor Act to combine all of the engineers em¬ 
ployed by the A. C. L., including the Western Division, into 
one craft or class for representation purposes.” As ap¬ 
pellants understood the motion to dismiss, the BLE was 
asserting that, even though the Board proceeded on an er¬ 
roneous interpretation of the Act and therefore did not use 
its discretion, appellants had not stated a cause of action. 

Now it appears that the BLE is seeking to use its motion 
to dismiss for an entirely novel purpose—namely, to attack 
the accuracy of the factual statements contained in appel¬ 
lants ’ complaint. Such is improper procedure on a motion 
to dismiss. 

In adopting this unprecedented approach, the BLE relies 
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(its brief, p. 11, note 10) on certain documents not yet in 
the record,—documents which undoubtedly will be produced 
at the trial after the motions to dismiss have been overruled. 
The BLE asserts {ibid.) that this Court may take judicial 
notice of such documents because they are in the official 
files of the Board. 

If the BLE is correct in its assertion as to this Court’s 
power to take judicial notice of the Board’s records, then 
the Court may also take judicial notice of certain additional 
documents, not mentioned by the BLE, which likewise are 
in the Board’s files and which demonstrate beyond question 
that appellants’ allegations are true and that the Board in 
fact failed and declined to exercise its discretion in this 
case. Appellants expect to introduce these documents in 
evidence at the hearing. Whether or not the Court may 
judicially notice the documents to which the BLE refers in 
its brief, appellants deem it appropriate to include in this 
brief, for whatever use the Court may see fit to make 
thereof, the documents from the Board’s files w’hich estab¬ 
lish the accuracy of appellants’ allegations. Reference to 
such documents at this time seems necessary in view of the 
persistent attempt of the BLE to raise a doubt in the 
Court’s mind as to the validity of appellants’ contentions 
and the availability of proof to support appellants’ allega¬ 
tions. 

The documents which establish that the Board did not 
exercise its discretion in this case are set out in Supple¬ 
ments A, B, C and D to this brief. Those documents con¬ 
sist of: 

Supplement A: Letter of October 12, 1946 ad¬ 
dressed to National Mediation Board from D. B. Rob¬ 
ertson, President of the Brotherhood of Locomotive 
Firemen and Enginemen, requesting that the Board 
explain its ruling with respect to craft or class in this 
case. 

Supplement B: Letter of October 16,1946 from Rob¬ 
ert F. Cole, Secretary of the Mediation Board, to Mr. 
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Robertson, acknowledging receipt of letter of October 
12, 1946. 

Supplement C: Letter of November 13, 1946 from 
Secretary Cole, “By direction of the National Media¬ 
tion Board”, to Mr. Robertson explaining the basis on 
which the Board proceeded in this case. 

Supplement D: Excerpts from decision of the Board 
in Case No. R-690, referred to in the Board’s letter of 
November 13, 1946. 

It appears from the documents in the supplements to 
this brief that the Board notified (Supp. A) various parties 
involved in the election that “It is the Board’s consistent 
policy in representation elections to require that all em¬ 
ployees in a particular craft or class on a carrier are en¬ 
titled to participate in any determination of the repre¬ 
sentative of the craft or class, for the purposes of the law”. 
With respect to that statement, the Board was specifically 
asked (Supp. A) whether it meant “that when deciding 
whether to entertain the BLE’s application, it considered 
itself required by law, to-wit, the Railway Labor Act, to 
combine all of the engineers employed by the ACL RR, 
including the Western Division thereof, into one craft or 
class, and be represented by one representative.” 

The Board replied (Supp. C): 

“In direct response to your inquiry as to whether 
the Board considers itself required by the Railway 
Labor Act to combine all of the engineers employed 
by the Atlantic Coast Line Railroad, including the 
Western Division thereof, into one craft or class for 
representation purposes, the answer is in the affirma¬ 
tive. In this connection you are respectfully referred 
to page 15 of the Findings in Case R-690 wherein ref¬ 
erence is made to the Board’s letter of February 17, 
1937 to Mr. Walber of the New York Central Railroad 
Company, in an earlier case, R-161, as well as the 
specific Findings in Case R-690, copy of which is en¬ 
closed.” 

It should be noted that this reply was given “By direc¬ 
tion of the National Mediation Board.” 
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The reference in the Board’s reply to the “Findings in 
Case R-690” is to the administrative stage of the Switch¬ 
men's Union case ( Switchmen's Union v. National Media¬ 
tion Board , 77 App. D. C. 264,135 F. (2d) 785 (1943), aff'd, 
320 U. S. 297 (1943)). In that case, both the majority and 
dissenting justices in this Court assumed that the Board’s 
action was predicated on its interpretation of the law, not 
on the exercise of its administrative discretion. As the 
majority said (77 App. D. C. 275, 135 F. (2d) 796), the 
Board “determined it had no discretion to deny the request 
of the majority of the yardmen employed by the Railroad 
Company to appoint a representative for their craft.” 

Mr. Justice Rutledge, dissenting, stated (77 App. D. C. 
281, 135 F. (2d) 802) that the Board “decided as a matter 
of law that the statute requires carrier-wide crafts as the 
voting unit.” 

In this case, the Board not only has stated specifically 
that it “considers itself required by the Railway Labor Act 
to combine all of the engineers employed by the Atlantic 
Coast Line Railroad, including the Western Division 
thereof, into one craft or class for representation pur¬ 
poses”, but it has given, as the only reason for that con¬ 
clusion, its prior interpretation of the Act in the Switch¬ 
men's Union case. This makes it doubly clear that the 
Board acted on its erroneous interpretation of the Act, and 
not on any discretionary finding on the facts that a carrier¬ 
wide unit would be more appropriate in this case than any 
possible smaller unit. In view of this, there is no possible 
substance in the argument of the BLE (BLE brief, pp. 
12-14 and footnotes) that the Board must be presumed to 
have exercised its discretion, and that it has selected car¬ 
rier-wide units only because of “policy, practice, or the 
required ruling upon the facts of a particular case.” 

The excerpts from the Board’s decision in the Switch¬ 
men's Union case contained in Supplement D to this brief 
clearly show that the Board did not exercise discretion in 
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that case, and this Court so held on review (see quotations 
from this Court’s opinions above). Here it is even more 
obvious that the Board did not use the discretion given it 
by the statute, as the Board gives no reasons based on the 
facts of this case for its decision establishing a carrier-wide 
unit, but rather relies entirely on its legal interpretation in 
another case (the Switchmen’s Union case). 

The foregoing would seem to constitute sufficient answer 
to the novel and specious contention of the BLE that the 
Board must be presumed to have exercised its discretion 
properly. 


II. 

There Is no Merit in the Contention of Appellees Na¬ 
tional Mediation Board and Frank P. Douglass that 
Judicial Review Is Not Available in This Case. 

For the most part the arguments of appellees Mediation 
Board and Frank P. Douglass (hereinafter for convenience 
referred to as “the Board”) have been disposed of in ap¬ 
pellants’ original brief in this case. A few specific asser¬ 
tions of the Board appear to require an answer. 

The Board argues (page 9 of its brief) that the Supreme 
Court decision in the Switchmen’s Union case “interpreted 
the Act [the Railway Labor Act] as an intention by Con¬ 
gress to preclude judicial review,” citing certain language 
of the Court ostensibly for the purpose of supporting such 
contention. The language quoted by the Board establishes 
exactly the opposite. On page 9 of the Board’s brief, the 
Court is quoted as saying: “Where Congress has not ex¬ 
pressly authorized judicial review, the type of problem in¬ 
volved and the history of the statute in question become 
highly relevant in determining whether judicial review may 
be nonetheless supplied”. 

Again the Board quotes the Court (Board’s brief, p. 
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10) as saying that it drew “the inference . . . from the 
history of the Act” that review was not available under the 
Railway Labor Act for certification proceedings. (It 
should be noted that the Board itself indicates (its brief, 
p. 9, note 19) that the supplying or denial of review in the 
absence of express statutory provision therefor is merely 
a matter of inference, not of either command or preclusion 
appearing on the face of the statute.) Both the letter and 
spirit of the Supreme Court’s language rebut any conten¬ 
tion that the Court interpreted the Railway Labor Act as 
prohibiting or precluding judicial review. 

Plainly the Court’s approach was to look first for a spe¬ 
cific provision for judicial review, and, failing to find such 
provision, to study “the type of problem involved and the 
history of the statute in question” to ascertain whether 
judicial review “may be nonetheless supplied”. 

It is plain from this quoted language that the Supreme 
Court took the view that the absence of a specific provision 
for review meant that no review was available unless indi¬ 
cations outside the express provisions of the Act should 
lead to the conclusion that review should be “supplied” or 
“inferred.” 

Under the Administrative Procedure Act, such an ap¬ 
proach to statutory construction is prohibited, for judicial 
review is specifically provided unless “statutes preclude 
review”. The courts are not to go beyond the face of the 
statute itself to obtain evidence of Congressional intent 
to withhold review, as shown by the following statement of 
the House Judiciary Committee (Sen. Doc. 248, p. 275): 

“To preclude judicial review under this bill a stat¬ 
ute, if not specific in withholding such review, must 
upon its face give clear and convincing evidence of an 
intent to withhold it. The mere failure to provide spe¬ 
cially by statute for judicial review is certainly no evi¬ 
dence of intent to withhold review.” 

In view of the clear mandate of Congress, the Courts 
cannot now look to “the type of problem involved and the 
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history of the statute in question” to determine that judi¬ 
cial review is not to be supplied. If the face of the statute 
does not preclude review, it is available under the Adminis¬ 
trative Procedure Act, and “The mere failure to provide 
specially by statute for judicial review is certainly no evi¬ 
dence of intent to withhold review” (Sen. Doc. 248, p. 275). 
In fact, such failure is “completely immaterial” (Sen. Doc. 
248, p. 368). 

The net effect of the Administrative Procedure Act on 
the decision in the Switchmen's Union case appears to be 
this: Whereas formerly the Supreme Court felt that the 
absence of a statutory provision for review raised a pre¬ 
sumption of non-reviewability, rebuttable only by factors 
within or without the statute indicating that review was 
required, the Administrative Procedure Act has created the 
reverse presumption (that all administrative actions are 
subject to review), which is rebuttable only by factors ap¬ 
pearing on the face of the statute and giving “ clear and 
convincing evidence of an intent to withhold” review. 

In this view, there is no significance in the point urged 
by the Board (its brief, pp. 13-14) that an early draft of 
Section 10 of the Administrative Procedure Act began with 
the language “Except (1) so far as statutes expressly pre¬ 
clude judicial review”, and that the word “expressly” was 
later deleted. This deletion was not mentioned in the printed 
history of the Act, and the language of the House Judiciary 
Committee, quoted above, indicates that preclusion of re¬ 
view, if not in specific terms, can be found only from “clear 
and convincing evidence” which appears on the “face” of 
the statute itself. This is at most a recognition by Congress 
that a statute which did not specifically preclude review 
might disclose a Congressional intent to preclude it in such 
a “clear and convincing” manner “on its face” as to leave 
no doubt about the matter. 

Congress obviously did not feel that the Railway Labor 
Act contained such clear and convincing evidence on its 
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face with respect to review of certification proceedings. 

This is apparent from the following: 

(1) Senator McCarran, author of the Administrative 
Procedure Act, obviously referred, on the floor of the Sen¬ 
ate (Sen. Doc. 248, p. 311), to the Switchmen's Union de¬ 
cision (and two other similar decisions) in which judicial 
review was denied “because the statute did not provide for 
a review,” and stated that “this bill is brought forward for 
the purpose of remedying that defect and providing a re¬ 
view to all persons who suffer a legal wrong or wrongs of 
the other categories mentioned”. (See discussion at pp. 16 
and 26 of brief of appellants.) 

(2) Congressman Walter, the sponsor of the Adminis¬ 
trative Procedure Act in the House, stated during the de¬ 
bate (Sen. Doc. 248, p. 380) that the Act contemplated “no 
exclusion whatsoever” with respect to judicial review, but 
that the purpose of the introductory clause of Section 10 
w’as simply to cover “the possibility that some time or 
other” an agency might be “created by statute that pro¬ 
hibits a review” (see discussion at pp. 16-17, 26 of appel¬ 
lants’ brief). 

(3) Congressman Walter further stated (Sen. Doc. 248, 
p. 368) that “The mere fact that Congress has not expressly 
provided for judicial review would be completely imma¬ 
terial—see Stark v. Wickard (321 TJ. S. 288 at p. 317)”— 
the reference to page 317 of 321 U. S. being an express 
repudiation of the reliance, on that page, by Mr. Justice 
Frankfurter, on the reasoning of the Switchmen's Union 
case (see discussion at p. 26 of appellants’ original brief). 

(4) Senator McCarran stated (Sen. Doc. 248, p. 325) 
that, “In the event that there is no statutory method now in 
effect for review of a decision of an agency”, it was the pur¬ 
pose of the Administrative Procedure Act to give “the 
right to the injured party or the complaining party to a 
review by such extraordinary remedies as injunction, pro- 
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hibition, quo warranto, and so forth” (see discussion at 
p. 15 of appellants’ original brief). 

(5) Section 5 of the Administrative Procedure Act spe¬ 
cifically excepts “the certification of employee representa¬ 
tives” from the provisions of that section and of Sections 
7 and 8, but such certification is not excepted from Section 
10—the review provision (see discussion at p. 12 of appel¬ 
lants’ original brief). 

(6) The Senate Judiciary Committee stated (Sen. Doc. 
248, p. 38), that judicial review could be denied under the 
Administrative Procedure Act only if “subsequent review 
in enforcement proceedings is *adequate’ ”, with no sug¬ 
gestion that review would be unavailable or that it could be 
denied on the ground that the statute “precluded” it (see 
discussion at pp. 12-14 of appellants’ original brief).* 

In the light of the foregoing factors it is clear that the 
Board is in error when it asserts (Board’s brief, p. 13) 
that “Appellants’ argument boils down to an attempt to 
persuade this Court that because the Railway Labor Act 
does not expressly preclude judicial review of certification 
proceedings, such preclusion does not exist within the mean¬ 
ing of the exception clause of Section 10 ’ ’. Appellants have 
made no such argument, but have asserted simply, in the 
language of the House Judiciary Committee (Sen. Doc. 248, 
p. 275), that any “preclusion” of judicial review must ap¬ 
pear from clear and convincing evidence on the “face” of 
the statute, not from the external sources relied on by the 

•The Board appears ro argue (its brief, pp. 19-20) that, because the Senate 
Judiciary Committee declined to exclude certification proceedings from Section 10 
for the reason that reviewability must be determined by the Supreme Court on 
the basis of "whether subsequent review in enforcement proceedings is 'adequate '", 
it follows that the Court could still deny review, and thus Section 10 would not 
remedy the defect (unavailability of review) disclosed in the Switchmen’s Union 
case. The obvious answer is that the Senate Judiciary Committee did not attempt 
to prejudge the question of reviewability, but it did withdraw the principal 
bases of the Switchmen’s Union decision (the absence of a specific provision for 
review and the then existing right of the Court to find non-reviewability from 
factors unrelated to the "face” of the statute). At the same time the Senate 
Judiciary Committee stated clearly that review could now be denied only if "sub¬ 
sequent review in enforcement proceedings” would be "adequate”. As demon¬ 
strated in appellants’ original brief (p. 13) review in an enforcement proceeding 
can never be adequate for appellants. 
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Supreme Court in the Switchmen’s Union case. No such evi¬ 
dence exists on the face of the Railway Labor Act. 

The Board is likewise in error in stating (its brief, p. 
15) that the Senate indicated no “disagreement or dissatis¬ 
faction with the Attorney General’s interpretation” of Sec¬ 
tion 10, and that the materials quoted in appellants’ brief 
to show contradiction “referred to the bill as a whole, not 
to Section 10”. If the Attorney General’s interpretation 
be taken to mean that judicial review of certification pro¬ 
ceedings is not available under Section 10 of the Adminis¬ 
trative Procedure Act (and appellants do not feel that 
such was necessarily the Attorney General’s meaning—see 
appellants’ original brief, p. 30), then Congress most spe¬ 
cifically contradicted him in the six ways enumerated above. 
The six specific contraditions are set out in detail at pages 
12-17 and 25-26 of appellants’ brief (not at page 24, as inti¬ 
mated by the Board’s brief, p. 15). 

It may be observed again in passing that the Attorney 
General’s remarks with respect to the Administrative Pro¬ 
cedure Act are generally to be discounted somewhat (ex¬ 
cept where they are supported by statements of Congress 
itself), as they are in the nature of special pleadings by an 
interested party. The Justice Department represents the 
administrative agencies before the Courts, and consequent¬ 
ly has an interest in interpreting the Act as affecting such 
agencies as little as possible. Indeed, in this very case, the 
Justice Department is relying almost entirely on its own 
self-serving advance interpretation of the Act— an inter¬ 
pretation which, in the light of subsequent events, and as 
doubtless anticipated by the Justice Department, amounts 
to an advance brief in this case. Fortunately for the effec¬ 
tiveness of the Act, Congress clearly indicated that its own 
views were entirely different from those of the Attorney 
General, especially as regards the availability of judicial 
review in this case. 

The Board asserts (its brief, pp. 15-16) that the “only 
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court decision of which we have knowledge on the precise 
point” (Olm Industries, Inc. v. National Labor Relations 
Board, 72 F. Supp. 225 (D. Mass. 1947)) reaches the con¬ 
clusion that the Administrative Procedure Act “was de¬ 
signed in general to declare the existing law concerning 
judicial review”. The decision in the Olm Industries case 
had nothing to do with the issues in this case, and the very 
general statement of the Court concerning the Administra¬ 
tive Procedure Act amounts to dictum. At least as strong 
dictum to the contrary is contained in Lincoln Electric Co. 
v. Commissioner, 162 F. (2d) 379, 382 (C. C. A. 6th, 1947), 
where the Court said: “While our conclusion is that review 
of Tax Court decisions is governed by the Administrative 
Procedure Act, it does not become necessary, in view of our 
reliance upon the Bingham case, to particularize in what 
respect our power to review has been enlarged, except to 
say that it doubtless has been broadened . . .” 

See also United States ex rel. Trirder v. Carusi, 72 F. 
Supp. 193,196 (E. D. Pa. 1947), where the Court pointed out 
that the there applicable “deportation statute does more 
than merely fail ‘to provide specially by statute for judicial 
review’ ”, and remarked that “Such is not the case, it is 
true, with situations which have arisen under the National 
Labor Relations Act . . . and the Railway Labor Act,” 
citing the Switchmen’s Union case. The Court further 
stated that “The Administrative Procedure Act may con¬ 
ceivably provide judicial review of the operation of these 
agencies where none existed before, although the Court ex¬ 
presses no opinion on that. But the statute in this case is 
not silent on the question of review. It affirmatively states 
that in orders of deportation, ‘the decision of the Attorney 
General shall be final’ ”. 

And see United States ex rel. Lindenau v. Watkins, 
73 F. Supp. 216, 219 (S. D. N. Y. 1947), holding that the 
scope of review under the Administrative Procedure Act is 
considerably enlarged, and clearly implying that “new rem¬ 
edies” are created by the Act in cases where “an adequate 
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remedy is [not] in existence.” Also significant is Ohio 
Power Co. v. National Labor Relations Board, 164 F. (2d) 
275 (C. C. A. 6th, 1947) where the Court implied that judi¬ 
cial review would be available under the Administrative 
Procedure Act with respect to certification of employee rep¬ 
resentatives if the certifications, “merely by reason of their 
promulgation, adversely affect or aggrieve the complaining 
petitioner.” As noted in appellants’ original brief (p. 13), 
the certification in this case adversely affects and aggrieves 
appellants merely by reason of its promulgation, as it im¬ 
mediately takes away appellants’ long-standing right to 
select and bargain through their own representative. Ap¬ 
pellants have no later remedy such as the Court found the 
employer to have in the Ohio Power Company case. 

From the foregoing, it is apparent that the weight of 
judicial opinion is that Section 10 of the Administrative 
Procedure Act does enlarge the scope and extend the avail¬ 
ability of judicial review. Comment on the matter in legal 
periodicals is divided. Two of the articles cited by the 
Board (its brief, p. 16, note 35) hold that Section 10 ex¬ 
pands judicial review very greatly (Blachly and Oatman, 
The Administrative Procedure Act (1946) 34 Geo. L. J. 
407; Dickinson, Administrative Procedure Act : Scope and 
Grounds of Broadened Judicial Review (1947) 33 A. B. A. 
J. 434. In addition to those two articles, at least the fol¬ 
lowing periodical comments reach the same conclusion: 
Cohen, Legislative Injustice and the Supremacy of Law 
(1947) 26 Neb. L. Rev. 323-345; Kaufman, The Federal Ad¬ 
ministrative Procedure Act (1946) 26 B. U. L. Rev. 479- 
517; and Schwartz, American Administrative Procedure 
Act, 1946 (1947) 63 Law Quarterly Rev. 43. The last au¬ 
thority states (p. 61) that “In general, all final administra¬ 
tive action . . . has been subject to judicial review. 
The Administrative Procedure Act re-states this principle, 
at the same time doing away with the few judicial self-im¬ 
posed exceptions to it which have been developed . . .” 
A footnote to that statement is as follows: “See, e.g., 
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Switchmen's Union v. National Mediation Board, 320 TJ. S. 
297 (1943); American Federation of Labor v. National 
Labor Relations Board, 308 U. S. 401 (1940). ,, 

Thus the most specific discussion of the problem at hand 
reaches the conclusion that judicial review is now available 
in certification cases. It might be observed that three of the 
law review articles relied upon by the Board (its brief, p. 
16, note 35) were written by Government lawyers, who had 
the same interest in establishing non-reviewability as has 
the Board. 

In any event, the intent of Congress is the controlling 
issue, and that intent, as demonstrated above, was and is 
clearly to provide judicial review in the type of case in¬ 
volved in this proceeding. 


in. 


There Is No Merit in the Contention of the Board that 
This Court’s Prior Decision in the Switchmen's 
Union Case Requires Dismissal of This Case. 

It seems unnecessary to discuss in detail the contentions 
of the Board with respect to the effect of this Court’s deci¬ 
sion in the Switchmen's Union case . Appellants’ original 
brief (pp. 31-47) contains sufficient answer to virtually all 
such contentions. 

Specific refutation seems desirable with respect to the 
bald assertion of the Board (its brief, p. 23) that “the legis¬ 
lative history of the statute” (the Railway Labor Act) “is 
the only available manifestation of congressional intent” 
as to carrier-wide versus less-than-carrier-wide bargaining 
units. As pointed out in appellants’ original brief (pp. 33- 
45), the legislative history demonstrates that Congress 
intended to give the Mediation Board discretion to author¬ 
ize less-than-carrier-wide bargaining units whenever it 
finds, on all the facts of a given case, that such a unit would 
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be most appropriate. Running throughout the legislative 
history is the plain intent that the Board should not be 
restricted in any manner, geographical or otherwise, in its 
choice of a bargaining unit. 

But the legislative history is only a part of the indica¬ 
tions of the congressional intent that the Board’s discre¬ 
tion should be completely unfettered. The Railway Labor 
Act itself clearly shows such intent, and, even more specifi¬ 
cally, the congressional intent that in some cases, at least, 
less-than-carrier-wide units should be established by the 
Board. Such intent appears from the following: 

(1) The failure of Congress to define “craft or class” 
in the Railway Labor Act, which indicates an intent 
(strongly supported by the legislative history) that the Me¬ 
diation Board shall have complete discretion in each case to 
determine the appropriate bargaining unit (see discussion 
in appellants’ original brief, pp. 33-36). 

(2) The express provision in the Act (Sec. 1, Fifth) 
that “the jurisdiction or powers of . . . employee or¬ 
ganizations [shall not] be regarded as in any way limited 
or defined by the provisions of this Act . . .” (see dis¬ 
cussion in appellants’ original brief, pp. 34-35). 

(3) The express delegation to the Mediation Board 
(Sec. 2, Ninth) of the unrestricted power to “designate 
who may participate in the election” to determine the bar¬ 
gaining representative of the employees in a craft or class 
(see discussion in appellants’ original brief, pp. 33-34). 

(4) The use in the Act of the words 11 craft ’ ’ and ‘ 1 class ’ ’ 
in conjunction with the words “contracts” and “agree¬ 
ments” in such a way as to make clear that the many less- 
than-carrier-wide organizations (recognized in agreements) 
which were in existence at the time the Act became effective 
were considered by Congress to be “crafts or classes” (see 
discussion in appellants’ original brief, pp. 36-37). 

(5) The use throughout the Act (Sec. 5, First; Sec. 3, 
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First (i), Sec. 203, Sec. 204) of the elastic word “group” 
(which could have no geographical connotations) as synony¬ 
mous with “craft or class” (see discussion in appellants’ 
original brief, pp. 38-41). 

From the foregoing it is abundantly clear that Congress 
intended the term “craft or class” to be flexible, both geo¬ 
graphically and otherwise, in order that the Mediation 
Board could, in its discretion, certify either carrier-wide or 
less-than-carrier-wide units as the facts of each case might 
require. The failure of the Board to exercise that discre¬ 
tion necessitates the declaratory relief here sought by ap¬ 
pellants. Such relief will not require the Board to certify 
any particular organization or to designate any bargaining 
unit. It will simply free the Board from the erroneously 
self-imposed inhibition (resulting entirely from its miscon¬ 
struction of the Act) against designation of smaller units. 
As such, it certainly will not have the absurd effect, friv¬ 
olously suggested by the Board (its brief, pp. 7, 25), that 
“every segment of a large railroad which was operated 
originally by an independent carrier, and whose employees 
accordingly once constituted separate crafts or classes, 
should continue to be treated separately after the inde¬ 
pendent carriers are merged.” Whether such originally 
independent segments should be treated separately or not 
will depend entirely on the sound discretion of the Media¬ 
tion Board exercised in the light of all the facts of each 
case. 

If the result sought by the appellees were reached, the 
craft or class units under the Bailway Labor Act would 
be subject to control not by employees but by changes in 
ownership over which the employees have no control. The 
rigid doctrine urged by appellees would permit the em¬ 
ployer, by changing the corporate structure and modifying 
the craft or class at will, to lay the groundwork not only for 
reopening the question of representation but for compelling 
a result contrary to the free choice of bargaining repre¬ 
sentatives which the Act was designed to protect. The 
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only alternative to this pernicious situation is to relieve 
the Board of any arbitrary restraint on the exercise of its 
discretion in the determination of bargaining units. 

Appellees appear to contend (BLE brief, pp. 4, 7; Media¬ 
tion Board brief, pp. 2-3, 6) that appellants have aban¬ 
doned on brief some of the contentions which they made in 
their complaint. Yet the appellees’ discussion of such con¬ 
tentions makes it clear that appellees do not really believe 
them to be abandoned (Board’s brief, p. 6; BLE brief, p. 
4). In order to clear the record, appellants here state that 
they have not abandoned any contentions made in their 
complaint or in the trial court. 

It is respectfully submitted that the motions to dismiss 
filed by the appellees Brotherhood of Locomotive Engi¬ 
neers, National Mediation Board and Frank P. Douglass 
should have been overruled, and that the judgment of the 
trial court should be reversed and set aside. 

E. Smythe Gambbell, 

W. Glen Hablan, 

Edwabd S. White, 

825 Citizens & Southern 
National Bank Building, 
Atlanta, Georgia 

Llewellyn C. Thomas, 

Hibbs Building, 

Washington, D. C., 
Attorneys for Appellants. 


January 16, 1948. 
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SUPPLEMENT A. 

October 12, 1946 

Mr. Robert F. Cole, Secy., 

National Mediation Board, 

Washington, D. C. 

Dear Sir: 

The well-nigh unanimous chorus of disapproval and con¬ 
demnation being voiced by the engineers employed on the 
Western Division of the Atlantic Coast Line Railroad 
against the certification in case No. R-1662 of the Brother¬ 
hood of Locomotive Engineers as the “duly designated and 
authorized 7 ’ representative of the class or craft of engi¬ 
neers employed on the Atlantic Coast Line Railroad Com¬ 
pany, including the Western Division thereof, compels me 
to formally protest against, and except to, this certification 
by the Board. 

The impropriety of the Board’s action, when regard is 
had for the circumstances of this certification, is so ap¬ 
parent that I desire to assure myself regarding the basis 
for this action. 

Shortly prior to April 30, 1946, the BLE invoked the 
services of the Board for the purpose of investigating an 
alleged representation dispute among the locomotive en¬ 
gineers employed by the Atlantic Coast Line Railroad, in¬ 
cluding the Western Division. I am advised that the au¬ 
thorizations filed by the BLE with the Board in support of 
the alleged dispute were executed by the engineers em¬ 
ployed on the Northern and Southern Divisions only of the 
ACL RR. The engineers employed on the Western Divi¬ 
sion lent no support to the claim that a dispute existed 
regarding their choice of a representative. 

In the Board’s letter of April 30, 1946, addressed to 
Mr. W. S. Baker, Chief of Personnel of the ACL RR, and 
to myself, the Board formally acknowledged receipt of the 
BLE’s application, and then followed this acknowledgment 
by an explanation which reads as follows: 

“Records of the Board show that all locomotive 
engineers of the Atlantic Coast Line are presently rep¬ 
resented by the Brotherhood of Locomotive Engineers 
with the exception of the Western Division which, prior 
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to January 1, 1946, was the Atlanta, Birmingham & 
Coast Railroad. It is the Board’s consistent policy in 
representation elections to require that all employees 
in a particular craft or class on a carrier are entitled 
to participate in any determination of the representa¬ 
tive of the craft or class, for the purposes of the law.” 

I understand the Board to say by this statement that 
when deciding whether to entertain the BLE’s application, 
it considered itself required by law, to-wit, the Railway 
Labor Act, to combine all of the engineers employed by the 
ACL RR, including the Western Division thereof, into one 
craft or class, and be represented by one representative. 

It is reasonable to assume that the Board is prepared to 
explain and justify its actions in any performance of its 
duties under the Railway Labor Act, and I accordingly ask 
to be favored by a clear statement from the Board whether 
my understanding of the reason for the Board entertaining 
the BLE’s application, as set forth in the second paragraph 
of the Board’s letter of April 30, 1946, is correct. If my 
understanding is in error in any respect, I shall, of course, 
wish to be put at rights. 

Very truly yours, 

D. B. Robertson /s/ 


SCP:CG 


SUPPLEMENT B. 


October 16, 1946 

Mr. D. B. Robertson, President, 

Brotherhood of Locomotive Firemen and Enginemen, 
Cleveland, Ohio. 

Dear Mr. Robertson: 

This will acknowledge your letter of October 12, 1946, 
requesting a statement from the Mediation Board of the 
reasons for combining all of the engineers employed by the 
Atlantic Coast Line Railroad Company, including the 
Western Division thereof, into one craft or class for pur¬ 
poses of representation under the Railway Labor Act as 
certified by this Board on August 27, 1946, Case R-1662. 
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Your letter will be called to the Board’s attention. 

Very truly yours, 

Robt. F. Cole /s/ 

Robert F. Cole, 
Secretary, 

National Mediation Board. 


SUPPLEMENT C. 

I 

NATIONAL MEDIATION BOARD 
Washington 25, D. C. 

November 13, 1946 
Case R-1662 

Mr. D. B. Robertson, President 

Brotherhood of Locomotive Firemen & Enginemen 

Cleveland, Ohio 

I 

Dear Mr. Robertson: 

Further reference is made to your letter of October 12, 

1946, Case R-1662, representation dispute among locomo¬ 
tive engineers employed on the Atlantic Coast Line Rail- | 
road Company, including the Western Division thereof 
(formerly the Atlanta, Birmingham & Coast Railroad). j 

Your letter was considered by the Board in executive 
session today and this letter is written to advise that the 
statement contained in our joint letter of April 30, 1946, 
addressed to the carrier and yourself, as quoted in your 
letter, is correct and is based on prior decisions of this 
Board. 

I 

In direct response to your inquiry as to whether the 
Board considers itself required by the Railway Labor Act 
to combine all of the engineers employed by the Atlantic 
Coast Line Railroad, including the Western Division 4 
thereof, into one craft or class for representation purposes, 
the answer is in the affirmative. In this connection you are 
respectfully referred to page 15 of the Findings in Case 
R-690 wherein reference is made to the Board’s letter of 

I 

I 
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February 17,1937 to Mr. Walber of the New York Central 
Railroad Company, in an earler case, R-161, as well as the 
specific Findings in Case R-690, copy of which is enclosed. 
By direction of the NATIONAL MEDIATION BOARD. 

Robt. F. Cole /s/ 


Enclosure 


Robert F. Cole 
Secretary 


SUPPLEMENT D. 

Excerpts from Decision of National Mediation Board in 

Case No. R-690. 

(Representation of Employees of the 
New York Central RR Co. May 27,1941) 

(This case is that referred to by the Mediation Board 
in its letter of November 13, 1946 (Supp. C), and 
formed the basis for the Court decisions in Switchmen's 
Union of North America v. National Mediation Board, 
77 App. D. C. 264, 135 F. (2d) 785 (1943); 320 U. S. 
297 (1943)) 

(Mediation Board’s mimeographed decision, page 2): 

“ISSUES 

“The Trainmen contend that the various lines of 
roads constituting the Railroad Company are not sep¬ 
arate and independent operating units or carriers as 
they were before becoming consolidated under the 
Railroad Company, but that such lines now constitute 
a single carrier, managed under a plan of consolidation 
by the Railroad Company, effected by acquisition thru 
leases of the properties or by purchase of the capital 
stock of the companies owning the separate lines of 
road concerned and the integration of these separate 
properties and roads into a single railway transporta¬ 
tion system controlled and operated by the Railroad 
Company; that this system as a whole is a single ‘ car¬ 
rier’ within the meaning of the Railway Labor Act; 
and that, in view of Sections 1, Sixth, and 2, Fourth 
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and Ninth of the Act, the Board is bound to include 
in the eligible list all the employees of a craft or class 
of such a carrier for the purpose of determining their 
representative. 

“The Switchmen contend that various separate prop¬ 
erties or lines operated by the Railroad Company are 
separate carriers for the purpose of representation 
within the meaning of the Railway Labor Act; that the 
Act permits the Board, in its discretion, to divide a 
‘carrier’ into geographical areas, separate lines, or re¬ 
gions and that the employees embraced within a class 
or craft in the service of the Railroad Company of each 
such line or region constitute separate crafts or classes 
of employees for purpose of representation.” 

(Mediation Board’s mimeographed decision, pages 15-16): 

“With reference to the argument of the Switchmen 
based on the issuing of certificates of representation 
applying only to the employees in the service of a par¬ 
ticular territorial division, region or part of the Rail¬ 
road Company, the Board must again direct attention 
to the circumstances that in those cases [certain cases 
previously cited by the Board] eligible lists had been 
agreed upon between the contending parties. In none 
of these cases was there a controversy over the issue 
of law as now raised in this case. 

“Indeed with reference to the New York Central 
Railroad Company itself in answer to a letter of Mr. 
Walber, with reference to Case R-161, the Board wrote 
as of February 17, 1937, as follows: 

‘It has been the view of the Board that where a 
dispute exists within a class or craft, the law gives 
us no discretion, but to make a determination of 
choice of representative for the entire class or craft 
for the entire railroad involved regardless of pres¬ 
ently existing agreements, unless all parties to the 
present dispute agreed otherwise. The controlling 
ruling in this regard was made in the Nickel Plate 
case where the Switchmen’s Union of North America 
sought to take over the representation of the men 
employed in the Buffalo and Cleveland yards. I am 
attaching a copy of our ruling in that matter. Of 
course, all the parties can agree to divide up the 
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System for the purpose of separate agreements but 
if any one dissents from that view the determina¬ 
tion must be made for the entire group and the entire 
System. ’ 

“As the Board views the subject under consideration, 
it feels bound to conclude that no issue has been raised 
in this case as to what is a craft or class under the Rail¬ 
way Labor Act. There is no dispute that the class or 
craft of ‘yardmen’ embraces foremen or conductors, 
helpers or brakemen, switchtenders and car retarder 
operators. The issue actually raised is simply a ques¬ 
tion as to whether this craft or class of ‘yardmen’ may 
be broken into separate groups on the Railroad Com¬ 
pany with a resulting right in any group to demand 
separate group representation. In the two court cases 
referred to (B.R.T. vs. National Mediation Board, 88 
Fed. (2) 757, and Brotherhood of Railway & Steamship 
Clerks, etc. v. Nashville, Chattanooga & St. Louis R.R. 
Co., 94 Fed. (2) 97), the question before the Courts 
involved the subject of what constituted a class or craft 
but did not involve the splitting of a well-recognized 
craft or class of employees essentially along geograph¬ 
ical lines; i.e., by yards, divisions, subsidiary roads or 
companies, or regions of a parent operating company. 

“In further elaboration of its opinion on the sub¬ 
ject as given in the First Annual Report, the Board is 
of the view that the idea of collective bargaining with a 
carrier denotes the collective participation of all the 
carrier’s employees included in a single craft or class 
in its negotiations wdth the carrier by the method of 
representation. The word “collective” denotes single¬ 
ness of agency in the same sense as the phrase ‘ e pluri- 
bus unum’ symbolizes the national unity of the States. 
It connotes not a part or parts of a subject but a collec¬ 
tion of all the parts into one body, which applied in 
the case before us, means singleness of representation 
with a single carrier. On this point the Act seems liter¬ 
ally definite as it reads: 

‘The majority of any craft or class of employees 
shall have the right to determine who shall be the 
representative of the craft or class for the purposes 
of the Act. ’ 
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“Note that the Act speaks of a majority of a craft 
or class determining ‘who shall be the representative/ 
(not the representatives). The subjects ‘craft or class’ 
and ‘representative’ are both given in the singular 
number. 

“The Board does not undertake to discuss the rela¬ 
tive advantages or disadvantages which may inhere in 
single or divided representation respectively. Doubt¬ 
less serious arguments may be made both for and 
against each method. The Act leaves the Board in no 
doubt that Congress had in mind single representation 
for each craft or class on each carrier when enacting 
it; and that had the Congress thought of sub-divisions 
of a craft or class or of a carrier as desirable methods 
of representation it would have made provision for 
their use. 

“Finally, the Board concludes as a matter of law 
that the Railway Labor Act vests the Board with no 
discretion to split a single carrier or combine two or 
more carriers for the purpose of determining who shall 
be eligible to vote for a representative of a craft or 
class of employees under Section 2, Ninth, of the Act, 
and the argument that it has such power fails to fur¬ 
nish any basis of law for such administrative discre¬ 
tion. 


“CONCLUSION 

“The National Mediation Board, in view of all the 
evidence before it and the arguments presented to it 
in this case, has reached the conclusion that, since the 
New York Central Railroad Company and all of its 
operated subsidiaries, including the Boston & Albany 
Railroad Company, the Cleveland, Cincinnati, Chicago 
& St. Louis Railway Company, the Michigan Central 
Railroad Company, and the Toledo and Ohio Central 
Railway Company, is a single carrier within the mean¬ 
ing of and subject to the Interstate Commerce Act as 
established by the Interstate Commerce Commission, 
and so also constitutes a single carrier for the purposes 
of the Railway Labor Act, all of the employees of any 
given craft or class, such as yardmen, in the service of 
a carrier so determined must therefore be taken to- 
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. gether as constituting the proper basis for determin¬ 
ing their representation in conformity with Section 2, 
Ninth, of the Railway Labor Act.” 





